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FAC 97-06 SUMMARY

Federal Acquisition Circular (FAC) 97-06 amends the Federal
Acquisition Regulation (FAR) as specified below:

Reform of Affirmative Action in Federal Procurement
(FAR Case 97-004A)

This interim rule amends FAR Parts 1, 12, 14, 15, 19, 33, and
52 to establish a mechanism to benefit small disadvantaged
business concerns at the prime contract level.  This mechanism is
a price evaluation adjustment of up to ten percent in certain
Standard Industrial Classification (SIC) Major Groups determined
by the Department of Commerce.  This price evaluation adjustment
conforms to the Department of Justice proposal to reform
affirmative action in Federal procurement and to regulations
issued by the Small Business Administration regarding small
disadvantaged business programs.  This price evaluation adjustment
is mandatory for those competitive procurements to which it
applies.  It does not, however, apply to several major categories
of acquisition, including, for example, acquisitions within the
simplified acquisition threshold, acquisitions set aside for small
business, and acquisitions conducted pursuant to the 8(a) program.
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12.3 Solicitation Provisions and Contract Clauses for the Acquisition of Commercial Items
12.4 Unique Requirements Regarding Terms and Conditions for Commercial Items
12.5 Applicability of Certain Laws to the Acquisition of Commercial Items
12.6 Streamlined Procedures for Evaluation and Solicitation for Commercial Items

 

SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

PART 13—SIMPLIFIED ACQUISITION PROCEDURES
13.1 Procedures
13.2 Actions At or Below the Micro-Purchase Threshold
13.3 Simplified Acquisition Methods
13.4 Fast Payment Procedure
13.5 Test Program for Certain Commercial Items

PART 14—SEALED BIDDING
14.1 Use of Sealed Bidding
14.2 Solicitation of Bids
14.3 Submission of Bids
14.4 Opening of Bids and Award of Contract
14.5 Two-Step Sealed Bidding

PART 15—CONTRACTING BY NEGOTIATION
15.1 Source Selection Processes and Techniques
15.2 Solicitation and Receipt of Proposals and Information
15.3 Source Selection
15.4 Contract Pricing
15.5 Preaward, Award, and Postaward Notifications, Protests, and Mistakes
15.6 Unsolicited Proposals

PART 16—TYPES OF CONTRACTS
16.1 Selecting Contract Types
16.2 Fixed-Price Contracts
16.3 Cost-Reimbursement Contracts
16.4 Incentive Contracts
16.5 Indefinite-Delivery Contracts
16.6 Time-and-Materials, Labor-Hour, and Letter Contracts
16.7 Agreements

PART 17—SPECIAL CONTRACTING METHODS
17.1 Multiyear Contracting
17.2 Options
17.3 [Reserved]
17.4 Leader Company Contracting
17.5 Interagency Acquisitions Under the Economy Act
17.6 Management and Operating Contracts

PART 18 [RESERVED]

SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 19—SMALL BUSINESS PROGRAMS
19.1 Size Standards
19.2 Policies
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19.3 Determination of Status as a Small Disadvantaged Business Concern or a Small Business Concern
19.4 Cooperation with the Small Business Administration
19.5 Set-Asides for Small Business
19.6 Certificates of Competency and Determinations of Responsibility
19.7 Subcontracting with Small Business, Small Disadvantaged Business and Women-Owned

Small Business Concerns
19.8 Contracting with the Small Business Administration (The 8(a) Program)
19.9 [Reserved]
19.10 Small Business Competitiveness Demonstration Program
19.11 Price Evaluation Adjustment for Small Disadvantaged Business Concerns

PARTS 20—21 [RESERVED]

PART 22—APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS

22.1 Basic Labor Policies
22.2 Convict Labor
22.3 Contract Work Hours and Safety Standards Act
22.4 Labor Standards for Contracts Involving Construction
22.5 [Reserved]
22.6 Walsh-Healey Public Contracts Act
22.7 [Reserved]
22.8 Equal Employment Opportunity
22.9 Nondiscrimination Because of Age
22.10 Service Contract Act of 1965, as Amended
22.11 Professional Employee Compensation
22.12 Nondisplacement of Qualified Workers Under Certain Contracts
22.13 Disabled Veterans and Veterans of the Vietnam Era 
22.14 Employment of Workers with Disabilities

PART 23—ENVIRONMENT, CONSERVATION, OCCUPATIONAL SAFETY, AND DRUG-FREE WORKPLACE

23.1 Pollution Control and Clean Air and Water
23.2 Energy Conservation
23.3 Hazardous Material Identification and Material Safety Data
23.4 Use of Recovered Materials
23.5 Drug-Free Workplace
23.6 Notice of Radioactive Material
23.7 Contracting for Environmentally Preferable and Energy-Efficient Products and Services
23.8 Ozone-Depleting Substances
23.9 Toxic Chemical Release Reporting
23.10 Federal Compliance with Right-to-Know Laws and Pollution Prevention Requirements

PART 24—PROTECTION OF PRIVACY AND FREEDOM OF INFORMATION

24.1 Protection of Individual Privacy
24.2 Freedom of Information Act

PART 25—FOREIGN ACQUISITION

25.1 Buy American Act—Supplies
25.2 Buy American Act—Construction Materials
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FAR segment OMB Control Number

 

30.6 9000-0129
31.205-46 9000-0079
31.205-46(a)(3) 9000-0088
32 9000-0035
32.000 9000-0138
32.1 9000-0070 and

9000-0138
32.2 9000-0138
32.4 9000-0073
32.5 9000-0010 and

9000-0138
32.7 9000-0074
32.9 9000-0102
32.10 9000-0138
33 9000-0035
34.1 9000-0133
36.213-2 9000-0037
36.603 9000-0004 and

9000-0005
36.701 9000-0037
41.004-2(c) 9000-0125
42.205(f) 9000-0026
42.7 9000-0013
42.12 9000-0076
42.13 9000-0076
42.14 9000-0056
45 9000-0075
46 9000-0077
47 9000-0061
48 9000-0027
49 9000-0028
50 9000-0029
51.1 9000-0031
51.2 9000-0032
52.203-2 9000-0018
52.203-7 9000-0091
52.204-3 9000-0097
52.204-6 9000-0145
52.207-3 9000-0114
52.208-8 9000-0113
52.208-9 9000-0113
52.209-1(b) 9000-0020
52.209-1(c) 9000-0083
52.209-5 9000-0094
52.209-6 9000-0094
52.210-8 9000-0018
52.210-9 9000-0016
52.210-10 9000-0017
52.211-5 9000-0030
52.212-1 9000-0043
52.212-2 9000-0043
52.214-2 9000-0046
52.214-14 9000-0047

FAR segment OMB Control Number
52.214-15 9000-0044
52.214-16 9000-0044
52.214-17 9000-0018
52.214-21 9000-0039
52.214-26 9000-0034
52.214-28 9000-0013
52.215-2 9000-0034
52.215-1(c)(2)(iv) 9000-0048
52.215-1(d) 9000-0044
52.215-4 9000-0046
52.215-6 9000-0047
52.215-9 9000-0078
52.215-12 9000-0013
52.215-13 9000-0013
52.215-14 9000-0080
52.215-19 9000-0015
52.215-20 9000-0013
52.215-21 9000-0013
52.216-2 9000-0068
52.216-3 9000-0068
52.216-4 9000-0068
52.216-5 9000-0071
52.216-6 9000-0071
52.216-7 9000-0069
52.216-10 9000-0067
52.216-13 9000-0069
52.216-15 9000-0069
52.216-16 9000-0067
52.216-17 9000-0067
52.219-9 9000-0006
52.219-10 9000-0006
52.219-19 9000-0100
52.219-20 9000-0100
52.219-21 9000-0100
52.219-22 9000-0150
52.219-23 9000-0150
52.222-2 9000-0065
52.222-4 1215-0119
52.222-6 1215-0140
52.222-8 1215-0149 and

1215-0017
52.222-11 9000-0014
52.222-18 9000-0127
52.222-21 1215-0072
52.222-22 1215-0072
52.222-23 1215-0072
52.222-25 1215-0072
52.222-26 1215-0072
52.222-27 1215-0072
52.222-35 1215-0072
52.222-36 1215-0072
52.222-41 1215-0017 and

1215-0150
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FAR segment OMB Control Number
52.222-46 9000-0066
52.223-1 9000-0021
52.223-4 9000-0134
52.223-5 9000-0147
52.223-6(b)(5) 9000-0101
52.223-7 9000-0107
52.223-8 9000-0134
52.225-1 9000-0024
52.225-6 9000-0023
52.225-8 9000-0025
52.225-10 9000-0022
52.225-20 9000-0130
52.228-1 9000-0045
52.228-2 9000-0045 and

9000-0119
52.228-13 9000-0045
52.228-15 9000-0045
52.228-16 9000-0045 and

9000-0119
52.229-2 9000-0059
52.230-6 9000-0129
52.232-5 9000-0070
52.232-7 9000-0070
52.232-10 9000-0070
52.232-12 9000-0073
52.232-13 9000-0010
52.232-14 9000-0010
52.232-15 9000-0010
52.232-16 9000-0010
52.232-20 9000-0074
52.232-21 9000-0074
52.232-22 9000-0074
52.232-27 9000-0102
52.232-29 9000-0138
52.232-30 9000-0138
52.232-31 9000-0138
52.232-32 9000-0138
52.233-1 9000-0035
52.234-1 9000-0133
52.236-5 9000-0062
52.236-13 1220-0029 and

9000-0060
52.236-15 9000-0058
52.236-19 9000-0064
52.241-2 9000-0122
52.241-6 9000-0123
52.241-11 9000-0126
52.241-13 9000-0124
52.242-12 9000-0056
52.243-1 9000-0026
52.243-2 9000-0026
52.243-3 9000-0026

FAR segment OMB Control Number
52.243-4 9000-0026
52.243-6 9000-0026
52.243-7 9000-0026
52.245-2 9000-0075
52.245-3 9000-0075
52.245-5 9000-0075
52.245-7 9000-0075
52.245-8 9000-0075
52.245-9 9000-0075
52.245-10 9000-0075
52.245-11 9000-0075
52.245-16 9000-0075
52.245-17 9000-0075
52.245-18 9000-0075
52.246-2 9000-0077
52.246-3 9000-0077
52.246-4 9000-0077
52.246-5 9000-0077
52.246-6 9000-0077
52.246-7 9000-0077
52.246-8 9000-0077
52.246-10 9000-0077
52.246-12 9000-0077
52.246-15 9000-0077
52.247-2 9000-0053
52.247-29 9000-0061
52.247-30 9000-0061
52.247-31 9000-0061
52.247-32 9000-0061
52.247-33 9000-0061
52.247-34 9000-0061
52.247-35 9000-0061
52.247-36 9000-0061
52.247-37 9000-0061
52.247-38 9000-0061
52.247-39 9000-0061
52.247-40 9000-0061
52.247-41 9000-0061
52.247-42 9000-0061
52.247-43 9000-0061
52.247-44 9000-0061
52.247-51 9000-0057
52.247-53 9000-0055
52.247-57 9000-0061
52.247-63 9000-0054
52.247-64 9000-0054
52.248-1 9000-0027
52.248-2 9000-0027
52.248-3 9000-0027
52.249-2 9000-0028
52.249-3 9000-0028
52.249-5 9000-0028
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FAR segment OMB Control Number
52.249-6 9000-0028
52.249-11 9000-0028
52.250-1 9000-0029
52.253-1 9000-0104
53.105 9000-0104
53.236-1(a) 9000-0037
SF 24 9000-0045
SF 25 9000-0045
SF 25-A 9000-0045
SF 28 9000-0001
SF 34 9000-0045
SF 35 9000-0045
SF 129 9000-0002
SF 254 9000-0004
SF 255 9000-0005
SF 273 9000-0045
SF 274 9000-0045
SF 275 9000-0045
SF 294 9000-0006
SF 295 9000-0007
SF 1403 9000-0011
SF 1404 9000-0011
SF 1405 9000-0011
SF 1406 9000-0011
SF 1407 9000-0011
SF 1408 9000-0011
SF 1413 9000-0014
SF 1416 9000-0045
SF 1417 9000-0037
SF 1418 9000-0119
SF 1423 9000-0015
SF 1424 9000-0015
SF 1426 9000-0015
SF 1427 9000-0015
SF 1428 9000-0015
SF 1429 9000-0015
SF 1430 9000-0015
SF 1431 9000-0015
SF 1432 9000-0015
SF 1433 9000-0015
SF 1434 9000-0015
SF 1435 9000-0012
SF 1436 9000-0012
SF 1437 9000-0012
SF 1438 9000-0012
SF 1439 9000-0012
SF 1440 9000-0012
SF 1443 9000-0010
SF 1444 9000-0089
SF 1445 9000-0089
SF 1446 9000-0089
SF 1449 9000-0136

1.107  Certifications.
In accordance with Section 29 of the Office of Federal

Procurement Policy Act (41 U.S.C. 425), as amended by
Section 4301 of the Clinger-Cohen Act of 1996 (Public Law
104-106), a new requirement for a certification by a contrac-
tor or offeror may not be included in this chapter unless—

(a) The certification requirement is specifically imposed
by statute; or

(b) Written justification for such certification is pro-
vided to the Administrator for Federal Procurement Policy
by the Federal Acquisition Regulatory Council, and the
Administrator approves in writing the inclusion of such cer-
tification requirement.

Subpart 1.2—Administration

1.201 Maintenance of the FAR.

1.201-1 The two councils.
(a) Subject to the authorities discussed in 1.102, revi-

sions to the FAR will be prepared and issued through the
coordinated action of two councils, the Defense Acquisition
Regulatory Council (DAR Council) and the Civilian
Agency Acquisition Council (CAA Council). Members of
these councils shall—

(1) Represent their agencies on a full-time basis;
(2) Be selected for their superior qualifications in

terms of acquisition experience and demonstrated profes-
sional expertise; and

(3) Be funded by their respective agencies.
(b) The chairperson of the CAA Council shall be the

representative of the Administrator of General Services. The
other members of this council shall be one each representa-
tive from the—

(1) Departments of Agriculture, Commerce, Energy,
Health and Human Services, Interior, Labor, State,
Transportation, and Treasury; and 

(2) Environmental Protection Agency, Social
Security Administration, Small Business Administration,
and Department of Veterans Affairs.

(c) The Director of the DAR Council shall be the repre-
sentative of the Secretary of Defense. The operation of the
DAR Council will be as prescribed by the Secretary of
Defense. Membership shall include representatives of the
military Departments, the Defense Logistics Agency, and
the National Aeronautics and Space Administration.

(d) Responsibility for processing revisions to the FAR is
apportioned by the two councils so that each council has
cognizance over specified parts or subparts.

(e) Each council shall be responsible for—
(1) Agreeing on all revisions with the other council;
(2) Submitting to the FAR Secretariat (see 1.201-2)

the information required under paragraphs 1.501-2(b) and

PART 1—FEDERAL ACQUISITION REGULATIONS SYSTEM 1.201-1
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(e) for publication in the 

 

Federal Register of a notice solic-
iting comments on a proposed revision to the FAR;

(3) Considering all comments received in response to
notice of proposed revisions;

(4) Arranging for public meetings;
(5) Preparing any final revision in the appropriate

FAR format and language; and
(6) Submitting any final revision to the FAR

Secretariat for publication in the Federal Register and print-
ing for distribution.

1.201-2 FAR Secretariat.
(a) The General Services Administration is responsible

for establishing and operating the FAR Secretariat to print,
publish, and distribute the FAR through the Code of Federal
Regulations system (including a loose-leaf edition with
periodic updates).

(b) Additionally, the FAR Secretariat shall provide the
two councils with centralized services for—

(1) Keeping a synopsis of current FAR cases and
their status;

(2) Maintaining official files;
(3) Assisting parties interested in reviewing the files

on completed cases; and
(4) Performing miscellaneous administrative tasks

pertaining to the maintenance of the FAR.

1.202 Agency compliance with the FAR.
Agency compliance with the FAR (see 1.304) is the

responsibility of the Secretary of Defense (for the military
departments and defense agencies), the Administrator of
General Services (for civilian agencies other than NASA),
and the Administrator of NASA (for NASA activities).

Subpart 1.3—Agency Acquisition Regulations

1.301 Policy.
(a)(1) Subject to the authorities in paragraph (c) of this

section and other statutory authority, an agency head may
issue or authorize the issuance of agency acquisition regu-
lations that implement or supplement the FAR and
incorporate, together with the FAR, agency policies, pro-
cedures, contract clauses, solicitation provisions, and
forms that govern the contracting process or otherwise
control the relationship between the agency, including any
of its suborganizations, and contractors or prospective
contractors.

(2) Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of internal agency guidance
at any organizational level (e.g., designations and delega-
tions of authority, assignments of responsibilities,
work-flow procedures, and internal reporting requirements). 

(b) Agency heads shall establish procedures to ensure
that agency acquisition regulations are published for com-
ment in the Federal Register in conformance with the
procedures in Subpart 1.5 and as required by section 22 of
the Office of Federal Procurement Policy Act, as amended
(41 U.S.C. 418b), and other applicable statutes, when they
have a significant effect beyond the internal operating pro-
cedures of the agency or have a significant cost or
administrative impact on contractors or offerors.  However,
publication is not required for issuances that merely imple-
ment or supplement higher level issuances that have
previously undergone the public comment process, unless
such implementation or supplementation results in an addi-
tional significant cost or administrative impact on
contractors or offerors or effect beyond the internal operat-
ing procedures of the issuing organization. Issuances under
1.301(a)(2) need not be publicized for public comment. 

(c) When adopting acquisition regulations, agencies
shall ensure that they comply with the Paperwork Reduction
Act (44 U.S.C. 3501, et seq.) as implemented in 5 CFR
1320 (see 1.106) and the Regulatory Flexibility Act (5
U.S.C. 601, et seq.).  Normally, when a law requires publi-
cation of a proposed regulation, the Regulatory Flexibility
Act applies and agencies must prepare written analyses, or
certifications as provided in the law.

(d) Agency acquisition regulations implementing or
supplementing the FAR are, for—

(1) The military departments and defense agencies,
issued subject to the authority of the Secretary of Defense;

(2) NASA activities, issued subject to the authorities
of the Administrator of NASA; and

(3) The civilian agencies other than NASA, issued by
the heads of those agencies subject to the overall authority
of the Administrator of General Services or independent
authority the agency may have. 

1.302 Limitations. 
Agency acquisition regulations shall be limited to—
(a) Those necessary to implement FAR policies and pro-

cedures within the agency; and
(b) Additional policies, procedures, solicitation provi-

sions, or contract clauses that supplement the FAR to satisfy
the specific needs of the agency. 

1.303 Publication and codification. 
(a) Agency-wide acquisition regulations shall be pub-

lished in the Federal Register as required by law, shall be
codified under an assigned chapter in Title 48, Code of
Federal Regulations, and shall parallel the FAR in format,
arrangement, and numbering system (but see 1.105-1(c)).
Coverage in an agency acquisition regulation that imple-
ments a specific part, subpart, section, or subsection of
the FAR shall be numbered and titled to correspond to the

1.201-2
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economic price adjustment. Use of any other contract type
to acquire commercial items is prohibited.  

 

12.208 Contract quality assurance.
Contracts for commercial items shall rely on contractors'

existing quality assurance systems as a substitute for
Government inspection and testing before tender for accep-
tance unless customary market practices for the commercial
item being acquired include in-process inspection. Any in-
process inspection by the Government shall be conducted in
a manner consistent with commercial practice.

12.209  Determination of price reasonableness when
contracting by negotiation.
When contracting by negotiation for commercial items,

the policies and procedures in Subpart 15.4 shall be used to
establish the reasonableness of prices.

12.210 Contract financing.
Customary market practice for some commercial items

may include buyer contract financing.  The contracting offi-
cer may offer Government financing in accordance with the
policies and procedures in Part 32.

12.211 Technical data.
Except as provided by agency-specific statutes, the

Government shall acquire only the technical data and the
rights in that data customarily provided to the public with a
commercial item or process.  The contracting officer shall
presume that data delivered under a contract for commercial
items was developed exclusively at private expense.  When
a contract for commercial items requires the delivery of
technical data, the contracting officer shall include appro-
priate provisions and clauses delineating the rights in the
technical data in addenda to the solicitation and contract
(see Part 27 or agency FAR supplements).

12.212 Computer software.
(a) Commercial computer software or commercial com-

puter software documentation shall be acquired under
licenses customarily provided to the public to the extent
such licenses are consistent with Federal law and otherwise
satisfy the Government’s needs.  Generally, offerors and
contractors shall not be required to—

(1) Furnish technical information related to commer-
cial computer software or commercial computer software
documentation that is not customarily provided to the pub-
lic; or

(2) Relinquish to, or otherwise provide, the
Government rights to use, modify, reproduce, release, per-
form, display, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.

(b) With regard to commercial computer software and
commercial computer software documentation, the
Government shall have only those rights specified in the
license contained in any addendum to the contract.

12.213 Other commercial practices.
It is a common practice in the commercial marketplace

for both the buyer and seller to propose terms and condi-
tions written from their particular perspectives.  The terms
and conditions prescribed in this part seek to balance the
interests of both the buyer and seller.  These terms and con-
ditions are generally appropriate for use in a wide range of
acquisitions.  However, market research may indicate other
commercial practices that are appropriate for the acquisition
of the particular item.  These practices should be considered
for incorporation into the solicitation and contract if the
contracting officer determines them appropriate in conclud-
ing a business arrangement satisfactory to both parties and
not otherwise precluded by law or Executive order. 

12.214 Cost Accounting Standards.
Cost Accounting Standards (CAS) do not apply to con-

tracts and subcontracts for the acquisition of commercial
items when these contracts and subcontracts are firm-fixed-
price or fixed-price with economic price adjustment
(provided that the price adjustment is not based on actual
costs incurred).  See 30.201-1 for CAS applicability to
fixed-price with economic price adjustment contracts and
subcontracts for commercial items when the price adjust-
ment is based on actual costs incurred.  When CAS applies,
the contracting officer shall insert the appropriate provi-
sions and clauses as prescribed in 30.201.

Subpart 12.3—Solicitation Provisions and
Contract Clauses for the Acquisition of
Commercial Items

12.300 Scope of subpart.
This subpart establishes provisions and clauses to be

used when acquiring commercial items.

12.301 Solicitation provisions and contract clauses for
the acquisition of commercial items.
(a) In accordance with Section 8002 of Public Law 103-

355 (41 U.S.C. 264, note), contracts for the acquisition of
commercial items shall, to the maximum extent practicable,
include only those clauses—

(1) Required to implement provisions of law or exec-
utive orders applicable to the acquisition of commercial
items; or

(2) Determined to be consistent with customary com-
mercial practice.

(b) To implement this Act, the contracting officer shall
insert the following provisions in solicitations for the acqui-

PART 12—ACQUISITION OF COMMERCIAL ITEMS 12.301
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sition of commercial items, and clauses in solicitations and
contracts for the acquisition of commercial items:

(1)

 

The provision at 52.212-1, Instructions to
Offerors—Commercial Items.  This provision provides a sin-
gle, streamlined set of instructions to be used when soliciting
offers for commercial items and is incorporated in the solici-
tation by reference (see Block 27a, SF 1449).  The contracting
officer may tailor these instructions or provide additional
instructions tailored to the specific acquisition in accordance
with 12.302;

(2) The provision at 52.212-3, Offeror Representations
and Certifications—Commercial Items.  This provision pro-
vides a single, consolidated list of certifications and
representations for the acquisition of commercial items and is
attached to the solicitation for offerors to complete and return
with their offer.  This provision may not be tailored except in
accordance with Subpart 1.4.  Use the provision with its
Alternate I in solicitations issued by DoD, NASA, or the Coast
Guard that are expected to exceed the threshold at 4.601(a);

(3) The clause at 52.212-4, Contract Terms and
Conditions—Commercial Items.  This clause includes terms
and conditions which are, to the maximum extent practicable,
consistent with customary commercial practices and is incor-
porated in the solicitation and contract by reference (see Block
27a, SF 1449).  The contracting officer may tailor this clause
in accordance with 12.302; and 

(4) The clause at 52.212-5, Contract Terms and
Conditions Required to Implement Statutes or Executive
Orders—Commercial Items.  This clause incorporates by ref-
erence only those clauses required to implement provisions of
law or executive orders applicable to the acquisition of com-
mercial items.  The contracting officer shall attach this clause
to the solicitation and contract and, using the appropriate
clause prescriptions, indicate which, if any, of the additional
clauses cited in 52.212-5(b) or (c) are applicable to the specific
acquisition.  When cost information is obtained pursuant to
Part 15 to establish the reasonableness of prices for commer-
cial items, the contracting officer shall insert the clauses
prescribed for this purpose in an addendum to the solicitation
and contract.  This clause may not be tailored.

(c) When the use of evaluation factors is appropriate, the
contracting officer may— 

(1) Insert the provision at 52.212-2, Evaluation—
Commercial Items, in solicitations for commercial items (see
12.602); or

(2) Include a similar provision containing all evaluation
factors required by 13.106, Subpart 14.2 or Subpart 15.3, as an
addendum (see 12.302(d)).

(d) Use of required provisions and clauses.
Notwithstanding prescriptions contained elsewhere in the
FAR, when acquiring commercial items, contracting officers
shall be required to use only those provisions and clauses pre-
scribed in this part.  The provisions and clauses prescribed in
this part shall be revised, as necessary, to reflect the applica-

bility of statutes and executive orders to the acquisition of
commercial items.

(e) Discretionary use of FAR provisions and clauses.   The
contracting officer may include in solicitations and contracts
by addendum other FAR provisions and clauses when their
use is consistent with the limitations contained in 12.302.  For
example:

(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used.  The clauses prescribed at 16.505 may be used for this
purpose.

(2) The contracting officer may include appropriate
provisions and clauses when the use of options is in the
Government's interest.  The provisions and clauses prescribed
in 17.208 may be used for this purpose.  If the provision at
52.212-2 is used, paragraph (b) provides for the evaluation of
options.

(3) The contracting officer may use the provisions and
clauses contained in Part 23 regarding the use of recovered
material when appropriate for the item being acquired.

(f) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provisions
and clauses) only as necessary to reflect agency unique
statutes applicable to the acquisition of commercial items or as
may be approved by the agency senior procurement executive,
or the individual responsible for representing the agency on
the FAR Council, without power of delegation.

12.302 Tailoring of provisions and clauses for the
acquisition of commercial items.
(a) General.  The provisions and clauses established in this

subpart are intended to address, to the maximum extent prac-
ticable, commercial market practices for a wide range of
potential Government acquisitions of commercial items.
However, because of the broad range of commercial items
acquired by the Government, variations in commercial prac-
tices, and the relative volume of the Government's
acquisitions in the specific market, contracting officers may,
within the limitations of this subpart, and after conducting
appropriate market research, tailor the provision at 52.212-1,
Instructions to Offerors—Commercial Items, and the clause at
52.212-4, Contract Terms and Conditions— Commercial
Items, to adapt to the market conditions for each acquisition.

(b) Tailoring 52.212-4, Contract Terms and Conditions—
Commercial Items.  The following paragraphs of the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, implement statutory requirements and shall not be
tailored—

(1) Assignments;
(2) Disputes;
(3) Payment (except as provided in Subpart 32.11);
(4) Invoice;
(5) Other compliances; and
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(6) Compliance with laws unique to Government
contracts.

(c) Tailoring inconsistent with customary commercial prac-
tice.  The contracting officer shall not tailor any clause or
otherwise include any additional terms or conditions in a
solicitation or contract for commercial items in a manner that
is inconsistent with customary commercial practice for the
item being acquired unless a waiver is approved in accordance
with agency procedures.  The request for waiver must describe
the customary commercial practice found in the marketplace,
support the need to include a term or condition that is incon-
sistent with that practice and include a determination that use
of the customary commercial practice is inconsistent with the
needs of the Government.  A waiver may be requested for an
individual or class of contracts for that specific item.

(d) Tailoring shall be by addenda to the solicitation and
contract.  The contracting officer shall indicate in Block 27a
of the SF 1449 if addenda are attached.  These addenda may
include, for example, a continuation of the schedule of sup-
plies/services to be acquired from blocks 18 through 21 of
the SF 1449; a continuation of the description of the sup-
plies/services being acquired; further elaboration of any
other item(s) on the SF 1449; any other terms or conditions
necessary for the performance of the proposed contract (such
as options, ordering procedures for indefinite-delivery type
contracts, warranties, contract financing arrangements, etc.).  

12.303 Contract format.
Solicitations and contracts for the acquisition of com-

mercial items prepared using this Part 12 shall be
assembled, to the maximum extent practicable, using the
following format:

(a) Standard Form (SF) 1449;
(b) Continuation of any block from SF 1449, such as—

(1) Block 10 if a price evaluation adjustment for small
disadvantaged business concerns is applicable (the contract-
ing officer shall indicate the percentage(s) and applicable
line item(s)), or if set aside for emerging small businesses;

(2) Block 18B for remittance address;
(3) Block 19 for contract line item numbers;
(4) Block 20 for schedule of supplies/services; or
(5) Block 25 for accounting data;

(c) Contract clauses—
(1) 52.212-4, Contract Terms and Conditions—

Commercial Items, by reference (see SF 1449 block 27a);
(2) Any addendum to 52.212-4; and
(3) 52.212-5, Contract Terms and Conditions

Required to Implement Statutes and Executive orders;
(d) Any contract documents, exhibits or attachments; and
(e) Solicitation provisions—

(1) 52.212-1, Instructions to Offerors—Commercial
Items, by reference (see SF 1449, Block 27a);

(2) Any addendum to 52.212-1;

(3) 52.212-2, Evaluation—Commercial Items, or
other description of evaluation factors for award, if used;
and

(4) 52.212-3, Offeror Representations and
Certifications—Commercial Items.

Subpart 12.4—Unique Requirements
Regarding Terms and Conditions for
Commercial Items

12.401 General.
This subpart provides—
(a) Guidance regarding tailoring of the paragraphs in the

clause at 52.212-4, Contract Terms and Conditions—
Commercial Items, when the paragraphs do not reflect the
customary practice for a particular market; and

(b) Guidance on the administration of contracts for com-
mercial items in those areas where the terms and conditions
in 52.212-4 differ substantially from those contained else-
where in the FAR.

12.402 Acceptance.
(a) The acceptance paragraph in 52.212-4 is based upon

the assumption that the Government will rely on the con-
tractor’s assurances that the commercial item tendered for
acceptance conforms to the contract requirements.  The
Government inspection of commercial items will not preju-
dice its other rights under the acceptance paragraph.
Additionally, although the paragraph does not address the
issue of rejection, the Government always has the right to
refuse acceptance of nonconforming items.  This paragraph
is generally appropriate when the Government is acquiring
noncomplex commercial items.

(b) Other acceptance procedures may be more appropri-
ate for the acquisition of complex commercial items or
commercial items used in critical applications.  In such
cases, the contracting officer shall include alternative
inspection procedure(s) in an addendum and ensure these
procedures and the postaward remedies adequately protect
the interests of the Government.  The contracting officer
must carefully examine the terms and conditions of any
express warranty with regard to the effect it may have on the
Government’s available postaward remedies (see 12.404).

(c) The acquisition of commercial items under other cir-
cumstances such as on an “as is” basis may also require
acceptance procedures different from those contained in
52.212-4.  The contracting officer should consider the effect
the specific circumstances will have on the acceptance para-
graph as well as other paragraphs of the clause.

12.403 Termination.
(a) General.  The clause at 52.212-4 permits the

Government to terminate a contract for commercial items
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either for the convenience of the Government or for cause.
However, the paragraphs in 52.212-4 entitled “Termination
for the Government’s Convenience” and “Termination for
Cause” contain concepts which differ from those contained
in the termination clauses prescribed in Part 49.
Consequently, the requirements of Part 49 do not apply
when terminating contracts for commercial items and con-
tracting officers shall follow the procedures in this section.
Contracting officers may continue to use Part 49 as guid-
ance to the extent that Part 49 does not conflict with this
section and the language of the termination paragraphs in
52.212-4.

(b) Policy.  The contracting officer should exercise the
Government’s right to terminate a contract for commercial
items either for convenience or for cause only when such a
termination would be in the best interests of the
Government.  The contracting officer should consult with
counsel prior to terminating for cause.

(c) Termination for cause.  (1) The paragraph in 52.212-
4 entitled “Excusable Delay” requires contractors notify the
contracting officer as soon as possible after commencement
of any excusable delay.  In most situations, this requirement
should eliminate the need for a show cause notice prior to
terminating a contract.  The contracting officer shall send a
cure notice prior to terminating a contract for a reason other
than late delivery.  

(2) The Government’s rights after a termination for
cause shall include all the remedies available to any buyer
in the marketplace.  The Government’s preferred remedy
will be to acquire similar items from another contractor and
to charge the defaulted contractor with any excess repro-
curement costs together with any incidental or
consequential damages incurred because of the termination.

(3) When a termination for cause is appropriate, the
contracting officer shall send the contractor a written notifi-
cation regarding the termination.  At a minimum, this
notification shall— 

(i) Indicate the contract is terminated for cause;
(ii) Specify the reasons for the termination;
(iii) Indicate which remedies the Government

intends to seek or provide a date by which the Government
will inform the contractor of the remedy; and

(iv) State that the notice constitutes a final decision
of the contracting officer and that the contractor has the
right to appeal under the Disputes clause (see 33.211).

(d) Termination for the Government’s convenience. (1)
When the contracting officer terminates a contract for com-
mercial items for the Government’s convenience, the
contractor shall be paid—

(i) The percentage of the contract price reflecting
the percentage of the work performed prior to the notice of
the termination, and

(ii) Any charges the contractor can demonstrate
directly resulted from the termination.  The contractor may
demonstrate such charges using its standard record keeping
system and is not required to comply with the cost account-
ing standards or the contract cost principles in Part 31.  The
Government does not have any right to audit the contrac-
tor’s records solely because of the termination for
convenience.

(2) Generally, the parties should mutually agree upon
the requirements of the termination proposal.  The parties
must balance the Government’s need to obtain sufficient
documentation to support payment to the contractor against
the goal of having a simple and expeditious settlement.

12.404 Warranties.
(a) Implied warranties.  The Government’s post award

rights contained in 52.212-4 are the implied warranty of
merchantability, the implied warranty of fitness for particu-
lar purpose and the remedies contained in the acceptance
paragraph.

(1) The implied warranty of merchantability provides
that an item is reasonably fit for the ordinary purposes for
which such items are used.  The items must be of at least
average, fair or medium-grade quality and must be compa-
rable in quality to those that will pass without objection in
the trade or market for items of the same description.

(2) The implied warranty of fitness for a particular
purpose provides that an item is fit for use for the particular
purpose for which the Government will use the items.  The
Government can rely upon an implied warranty of fitness
for particular purpose when—

(i) The seller knows the particular purpose for
which the Government intends to use the item; and

(ii) The Government relied upon the contractor’s
skill and judgment that the item would be appropriate for
that particular purpose.

(3) Contracting officers should consult with legal
counsel prior to asserting any claim for a breach of an
implied warranty.

(b) Express warranties.  The Federal Acquisition
Streamlining Act of 1994 (41 U.S.C. 264 note) requires con-
tracting officers to take advantage of commercial
warranties.  To the maximum extent practicable, solicita-
tions for commercial items shall require offerors to offer the
Government at least the same warranty terms, including
offers of extended warranties, offered to the general public
in customary commercial practice.  Solicitations may spec-
ify minimum warranty terms, such as minimum duration,
appropriate for the Government’s intended use of the item.

(1) Any express warranty the Government intends to
rely upon must meet the needs of the Government.  The con-
tracting officer should analyze any commercial warranty to
determine if—
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(a) The basic requirements of contracting for supplies
and services (including construction) by sealed bidding;

(b) The information to be included in the solicitation
(invitation for bids);

(c) Procedures concerning the submission of bids; 
(d) Requirements for opening and evaluating bids and

awarding contracts; and 
(e) Procedures for two-step sealed bidding.

Subpart 14.1—Use of Sealed Bidding

14.101 Elements of sealed bidding.
Sealed bidding is a method of contracting that employs

competitive bids, public opening of bids, and awards. The
following steps are involved:

(a) Preparation of invitations for bids.  Invitations must
describe the requirements of the Government clearly, accu-
rately, and completely. Unnecessarily restrictive
specifications or requirements that might unduly limit the
number of bidders are prohibited. The invitation includes all
documents (whether attached or incorporated by reference)
furnished prospective bidders for the purpose of bidding.

(b) Publicizing the invitation for bids.  Invitations must
be publicized through distribution to prospective bidders,
posting in public places, and such other means as may be
appropriate. Publicizing must occur a sufficient time before
public opening of bids to enable prospective bidders to pre-
pare and submit bids.

(c) Submission of bids.  Bidders must submit sealed bids
to be opened at the time and place stated in the solicitation
for the public opening of bids.

(d) Evaluation of bids.  Bids shall be evaluated without
discussions.

(e) Contract award.  After bids are publicly opened, an
award will be made with reasonable promptness to that
responsible bidder whose bid, conforming to the invitation
for bids, will be most advantageous to the Government,
considering only price and the price-related factors included
in the invitation.

14.102 [Reserved]

14.103 Policy.

14.103-1 General.
(a) Sealed bidding shall be used whenever the conditions

in 6.401(a) are met. This requirement applies to any pro-
posed contract action under Part 6.

(b) Current lists of bidders shall be maintained in accor-
dance with 14.205.

(c) Sealed bidding may be used for classified acquisi-
tions (see 4.401) if its use does not violate agency security
requirements.

(d) The policy for pricing modifications of sealed bid
contract appears in 15.403-4(a)(1)(iii).

14.103-2 Limitations.
No awards shall be made as a result of sealed bidding

unless—
(a) Bids have been solicited as required by Subpart 14.2;
(b) Bids have been submitted as required by Subpart

14.3;
(c) The requirements of 1.602-1(b) and Part 6 have been

met; and
(d) An award is made to the responsible bidder (see 9.1)

whose bid is responsive to the terms of the invitation for
bids and is most advantageous to the Government, consid-
ering only price and the price related factors included in the
invitation, as provided in Subpart 14.4.

14.104 Types of contracts.
Firm-fixed-price contracts shall be used when the

method of contracting is sealed bidding, except that fixed-
price contracts with economic price adjustment clauses may
be used if authorized in accordance with 16.203 when some
flexibility is necessary and feasible. Such clauses must
afford all bidders an equal opportunity to bid.

14.105 Solicitations for informational or planning
purposes.
(See 15.201(e).)

Subpart 14.2—Solicitation of Bids

14.201 Preparation of invitations for bids.

14.201-1 Uniform contract format.
(a) Contracting officers shall prepare invitations for bids

and contracts using the uniform contract format outlined in
Table 14-1 to the maximum practicable extent. The use of
the format facilitates preparation of the solicitation and con-
tract as well as reference to, and use of, those documents by
bidders and contractors. It need not be used for acquisition
of the following:

(1) Construction (see Part 36).
(2) Shipbuilding (including design, construction, and

conversion), ship overhaul, and ship repair.
(3) Subsistence items.
(4) Supplies or services requiring special contract

forms prescribed elsewhere in this regulation that are incon-
sistent with the uniform contract format.

(5) Firm-fixed-price or fixed-price with economic
price adjustment acquisitions that use the simplified con-
tract format (see 14.201-9).

(b) Information suitable for inclusion in invitations for
bids under the uniform contract format shall also be
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14.203-2 Dissemination of information concerning
invitations for bids. 

 

(a) Procedures concerning display of invitations for bids
in a public place, information releases to newspapers and
trade journals, paid advertisements, and synopsizing in the
Commerce Business Daily are set forth in 5.101 and 5.2. 

(b) For procedures that apply to publishing notices in the
Commerce Business Daily to determine whether commer-
cial sources are available, as prescribed by OMB Circular
A-76, see 5.205(d) and 7.303(b). 

14.203-3 Master solicitation.
(a) 

 

Definition.  “Master solicitation,” as used in this sub-
section, means a document containing special clauses and
provisions that have been identified as essential for the
acquisition of a specific type of supply or service that is
acquired repetitively.

(b)  Use.  The master solicitation is provided to potential
sources who are requested to retain it for continued and
repetitive use.  Individual solicitations shall reference the
date of the current master solicitation and any changes
thereto.  Copies of the master solicitation shall be made
available on request.  Cognizant contract administration
activities shall be provided a current copy of the master
solicitation.

14.204 Records of invitations for bids and records of
bids. 
(a) Each contracting office shall retain a record of each

invitation that it issues and each abstract or record of bids.
Contracting officers shall review and utilize the information
available in connection with subsequent acquisitions of the
same or similar items. 

(b) The file for each invitation shall show the distribution
that was made and the date the invitation was issued. The
names and addresses of prospective bidders who requested
the invitation and were not included on the original solicita-
tion list shall be added to the list and made a part of the
record. 

14.205 Solicitation mailing lists. 

14.205-1 Establishment of lists.
(a)  Solicitation mailing lists shall be established by con-

tracting activities to assure access to adequate sources of
supplies and services.  This rule need not be followed, how-
ever, when—

(1) the requirements of the contracting office can be
obtained through use of simplified acquisition procedures
(see Part 13);

(2) the requirements are nonrecurring; or 
(3) electronic commerce methods are used which

transmit solicitations or presolicitation notices automati-

cally to all interested sources participating in electronic con-
tracting with the purchasing activity.  Lists may be
established as a central list for use by all contracting offices
within the contracting activity, or as local lists maintained
by each contracting office.

(b) All eligible and qualified concerns that have submit-
ted solicitation mailing list applications, or that the
contracting office considers capable of filling the require-
ments of a particular acquisition, shall be placed on the
appropriate solicitation mailing list.  (See also 5.403(b).)
Planned producers under the Industrial Preparedness
Planning Program shall be included on lists for their
planned items. Prospective bidders shall be notified that
they have been added to solicitation mailing lists in accor-
dance with agency procedures. The issuance of a
solicitation within a reasonable time may be considered
appropriate notification. Applicants shall be notified if they
do not meet the criteria for placement on the list. 

(c) The names of prospective bidders who are furnished
invitations in response to their requests shall be added to the
list of those initially mailed copies of a particular solicita-
tion, so that they will be furnished copies of any solicitation
amendments, etc. However, when it is known that the
request was made by a person or an organization that is
known not to be a prospective bidder, no entry shall be
made on the list. 

(d)(1) Standard Form 129, Solicitation Mailing List
Application, shall be used for obtaining information needed
to establish and maintain lists. Supplemental information,
where required, may be obtained as specified in agency
implementing regulations.

(2) The application shall be submitted and signed by
the supplier, as distinguished from an agent of the supplier.
However, suppliers are not precluded from designating, in
the Standard Form 129, their agents to receive solicitations.

(3) In order to enable suppliers to indicate readily the
items on which they will generally desire to submit bids,
there shall be attached to Standard Form 129 forwarded to
suppliers for completion, a list of items, or item groups, or
an index to such listing of the items, acquired by the con-
tracting activity maintaining the list, which are considered
applicable to the supplier’s type of business. 

(e) Business concerns listed on solicitation mailing lists
shall be identified by size in accordance with 19.102. Size
status should be established before listing a business con-
cern on a list. Disadvantaged and women-owned business
concern designations shall be shown on the list whenever
noted on the Standard Form 129 submitted by a particular
concern. 
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14.205-2 Removal of names from solicitation mailing
lists. 
(a) The name of each concern failing to either (1) submit

a bid, (2) respond to a presolicitation notice (see 14.205-
4(c)), or (3) otherwise respond to an invitation for bids may
be removed from the solicitation mailing list without notice
to the concern. However, the removal shall be limited to the
items involved in the invitation or notice.  When a concern
fails to respond to two consecutive invitations or presolici-
tation notices, its name shall be removed from the list to the
extent indicated in this paragraph. However, in individual
cases, concerns failing to respond may be retained on a list
if retention is in the best interest of the Government. Both
actual bids and written requests for retention on the lists
shall be deemed to be “responses” to invitations for bids or
presolicitation notices. If this procedure results in limited
solicitation mailing lists, the contracting officer should
request an explanation from the concerns that did not
respond. 

(b) Concerns that have been debarred from Government
contracts or otherwise determined to be ineligible to receive
an award shall be removed from solicitation mailing lists to
the extent required by the debarment, suspension, or other
determination of ineligibility. 

14.205-3 Reinstatement on solicitation mailing lists. 
Concerns that have been removed from solicitation mail-

ing lists may be reinstated (a) upon written request, (b) by
filing a new application on Standard Form 129, or (c) by the
submission of a bid. Debarred or suspended firms shall not
be reinstated during the period of a debarment or suspen-
sion. 

14.205-4 Excessively long solicitation mailing lists. 
(a) General.  Solicitation mailing lists should be used to

promote competition commensurate with the dollar value of
the proposed contract. As much of the solicitation mailing
list shall be used as is compatible with efficiency and econ-
omy in securing competition. Where the number of bidders
on a mailing list is excessive in relation to a specific acqui-
sition, the list may be reduced consistent with this paragraph
and paragraphs (b) and (c) of this subsection. Nonetheless,
solicitations should be furnished to others upon request, in
accordance with 5.102. Also, bids shall not be disregarded
merely because the bidder was not formally invited to bid. 

(b) Rotation of lists.  By using different portions of a list
for separate acquisitions, solicitation mailing lists may be
rotated. However, considerable judgment must be exercised
in determining whether the size of the acquisition justifies
the rotation. The use of a presolicitation notice (see para-
graph (c) of this subsection), time permitting, also should be
considered. In rotating a list, the interests of small, small
disadvantaged, and women-owned small businesses (see

19.202-4)  shall be considered. Whenever a list is rotated,
bids shall be solicited from (1) the previously successful
bidder, (2) prospective suppliers who have been added to
the solicitation mailing list since the last solicitation, and (3)
concerns on the segment of the list selected for use in a par-
ticular acquisition. However, the rule does not apply when
such action would be precluded by use of a total set-aside
(see Part 19).

(c) Presolicitation notices.  In lieu of initially forwarding
complete bid sets, the contracting officer may send preso-
licitation notices to concerns on the solicitation mailing list.
The notice shall (1) specify the final date for receipt of
requests for a complete bid set, (2) briefly describe the
requirement and furnish other essential information to
enable concerns to determine whether they have an interest
in the invitation, and (3) notify concerns that, if no bid is to
be submitted, they should advise the issuing office in writ-
ing if future invitations are desired for the type of supplies
or services involved. Drawings, plans, and specifications
normally will not be furnished with the presolicitation
notice. The return date of the notice must be sufficiently in
advance of the mailing date of the invitation for bids to per-
mit an accurate estimate of the number of bid sets required.
Bid sets shall be sent to concerns that request them in
response to the notice. This procedure is particularly suit-
able when invitations for bids and solicitation mailing lists
are lengthy. 

14.205-5 Release of solicitation mailing lists. 
(a) Contracting activities shall make the central and local

solicitation mailing lists established under this part available
to the public in response to written requests made in accor-
dance with agency regulations implementing Subpart 24.2. 

(b) When invitations for bids for construction contracts
have been issued, trade journals, prospective subcontrac-
tors, material suppliers, bidders, and others having a bona
fide interest will be supplied upon request with a list of all
prospective bidders furnished copies of the plans and spec-
ifications. Contracting offices may require written requests
and establish appropriate procedures.

14.206 Small business set-asides and price evaluation
adjustments for small disadvantaged business
concerns. 
(See Part 19.) 

14.207 Pre-bid conference. 
A pre-bid conference may be used, generally in a com-

plex acquisition, as a means of briefing prospective bidders
and explaining complicated specifications and requirements
to them as early as possible after the invitation has been
issued and before the bids are opened. It shall never be used
as a substitute for amending a defective or ambiguous invi-
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14.408-4 Economic price adjustment. 

 

(a) 

 

Bidder proposes economic price adjustment.  (1)
When a solicitation does not contain an economic price
adjustment clause but a bidder proposes one with a ceiling
that the price will not exceed, the bid shall be evaluated on
the basis of the maximum possible economic price adjust-
ment of the quoted base price.

(2) If the bid is eligible for award, the contracting offi-
cer shall request the bidder to agree to the inclusion in the
award of an approved economic price adjustment clause
(see 16.203) that is subject to the same ceiling. If the bidder
will not agree to an approved clause, the award may be
made on the basis of the bid as originally submitted.

(3) Bids that contain economic price adjustments with
no ceiling shall be rejected unless a clear basis for evalua-
tion exists. 

(b) Government proposes economic price adjustment.
(1) When an invitation contains an economic price adjust-
ment clause and no bidder takes exception to the provisions,
bids shall be evaluated on the basis of the quoted prices
without the allowable economic price adjustment being
added.

(2) When a bidder increases the maximum percentage
of economic price adjustment stipulated in the invitation or
limits the downward economic price adjustment provisions
of the invitation, the bid shall be rejected as nonresponsive.

(3) When a bid indicates deletion of the economic
price adjustment clause, the bid shall be rejected as nonre-
sponsive since the downward economic price adjustment
provisions are thereby limited.

(4) When a bidder decreases the maximum percentage
of economic price adjustment stipulated in the invitation,
the bid shall be evaluated at the base price on an equal basis
with bids that do not reduce the stipulated ceiling. However,
after evaluation, if the bidder offering the lower ceiling is in
a position to receive the award, the award shall reflect the
lower ceiling. 

14.408-5 [Reserved]

14.408-6 Equal low bids. 
(a) Contracts shall be awarded in the following order of

priority when two or more low bids are equal in all respects:
(1) Small business concerns that are also labor surplus

area concerns.
(2) Other small business concerns.
(3) Other business concerns. 

(b) If two or more bidders still remain equally eligible
after application of paragraph (a) of this section, award shall
be made by a drawing by lot limited to those bidders. If time
permits, the bidders involved shall be given an opportunity
to attend the drawing. The drawing shall be witnessed by at
least three persons, and the contract file shall contain the

names and addresses of the witnesses and the person super-
vising the drawing. 

(c) When an award is to be made by using the priorities
under this 14.408-6, the contracting officer shall include a
written agreement in the contract that the contractor will
perform, or cause to be performed, the contract in accor-
dance with the circumstances justifying the priority used to
break the tie or select bids for a drawing by lot. 

14.408-7 Documentation of award. 
(a) The contracting officer shall document compliance

with 14.103-2 in the contract file. 
(b) The documentation shall either state that the accepted

bid was the lowest bid received, or list all lower bids with
reasons for their rejection in sufficient detail to justify the
award. 

(c) When an award is made after receipt of equal low
bids, the documentation shall describe how the tie was bro-
ken. 

14.408-8 Protests against award. 
(See Subpart 33.1, Protests.)

14.409 Information to bidders. 

14.409-1 Award of unclassified contracts. 
(a)(1) The contracting officer shall as a minimum (sub-

ject to any restrictions in Subpart 9.4)—
(i) Notify each unsuccessful bidder in writing or

electronically within three days after contract award, that its
bid was not accepted.  “Day,” for purposes of the notifica-
tion process, means calendar day, except that the period will
run until a day which is not a Saturday, Sunday, or legal hol-
iday;

(ii) Extend appreciation for the interest the unsuc-
cessful bidder has shown in submitting a bid; and

(iii) When award is made to other than a low bid-
der, state the reason for rejection in the notice to each of the
unsuccessful low bidders. 

(2) For acquisitions subject to the Trade Agreements
Act or the North American Free Trade Agreement (NAFTA)
Implementation Act (see 25.405(e)), agencies shall include
in notices given unsuccessful bidders from designated or
NAFTA countries—

(i) The dollar amount of the successful bid; and
(ii) The name and address of the successful bidder.

(b) Information included in paragraph (a)(2) of this sub-
section shall be provided to any unsuccessful bidder upon
request except when multiple awards have been made and
furnishing information on the successful bids would require
so much work as to interfere with normal operations of the
contracting office. In such circumstances, only information
concerning location of the abstract of offers need be given. 
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(c) When a request is received concerning an unclassi-
fied invitation from an inquirer who is neither a bidder nor
a representative of a bidder, the contracting officer should
make every effort to furnish the names of successful bidders
and, if requested, the prices at which awards were made.
However, when such requests require so much work as to
interfere with the normal operations of the contracting
office, the inquirer will be advised where a copy of the
abstract of offers may be seen. 

(d) Requests for records shall be governed by agency
regulations implementing Subpart 24.2. 

14.409-2 Award of classified contracts. 
In addition to 14.409-1, if classified information was fur-

nished or created in connection with the solicitation, the
contracting officer shall advise the unsuccessful bidders,
including any who did not bid, to take disposition action in
accordance with agency procedures. The name of the suc-
cessful bidder and the contract price will be furnished to
unsuccessful bidders only upon request. Information
regarding a classified award shall not be furnished by tele-
phone.

Subpart 14.5—Two-Step Sealed Bidding

14.501 General. 
Two-step sealed bidding is a combination of competitive

procedures designed to obtain the benefits of sealed bidding
when adequate specifications are not available. An objective
is to permit the development of a sufficiently descriptive
and not unduly restrictive statement of the Government’s
requirements, including an adequate technical data package,
so that subsequent acquisitions may be made by conven-
tional sealed bidding. This method is especially useful in
acquisitions requiring technical proposals, particularly
those for complex items. It is conducted in two steps:

(a) Step one consists of the request for, submission, eval-
uation, and (if necessary) discussion of a technical proposal.
No pricing is involved. The objective is to determine the
acceptability of the supplies or services offered. As used in
this context, the word “technical’’ has a broad connotation
and includes, among other things, the engineering approach,
special manufacturing processes, and special testing tech-
niques. It is the proper step for clarification of questions
relating to technical requirements. Conformity to the tech-
nical requirements is resolved in this step, but not
responsibility as defined in 9.1. 

(b) Step two involves the submission of sealed priced
bids by those who submitted acceptable technical proposals
in step one. Bids submitted in step two are evaluated and the
awards made in accordance with Subparts 14.3 and 14.4. 

14.502 Conditions for use. 
(a) Unless other factors require the use of sealed bidding,

two-step sealed bidding may be used in preference to nego-
tiation when all of the following conditions are present:

(1) Available specifications or purchase descriptions
are not definite or complete or may be too restrictive with-
out technical evaluation, and any necessary discussion, of
the technical aspects of the requirement to ensure mutual
understanding between each source and the Government.

(2) Definite criteria exist for evaluating technical pro-
posals.

(3) More than one technically qualified source is
expected to be available.

(4) Sufficient time will be available for use of the two-
step method.

(5) A firm-fixed-price contract or a fixed-price con-
tract with economic price adjustment will be used. 

(b) None of the following precludes the use of two-step
sealed bidding:

(1) Multi-year contracting.
(2) Government-owned facilities or special tooling to

be made available to the successful bidder.
(3) A total small business set-aside (see 19.502-2).
(4)  The use of the price evaluation adjustment for

small disadvantaged business concerns (see Subpart 19.11).
(5) A first or subsequent production quantity is being

acquired under a performance specification. 

14.503 Procedures. 

14.503-1 Step one. 
(a) Requests for technical proposals shall be distributed

in accordance with 14.203-1. In addition, the request shall
be synopsized in accordance with Part 5. The request must
include, as a minimum, the following:

(1) A description of the supplies or services required.
(2) A statement of intent to use the two-step method.
(3) The requirements of the technical proposal.
(4) The evaluation criteria, to include all factors and

any significant subfactors.  
(5) A statement that the technical proposals shall not

include prices or pricing information.
(6) The date, or date and hour, by which the proposal

must be received (see 14.201-6(r)).
(7) A statement that—

(i) In the second step, only bids based upon techni-
cal proposals determined to be acceptable, either initially or
as a result of discussions, will be considered for awards, and 

(ii) Each bid in the second step must be based on
the bidder’s own technical proposals.

(8) A statement that—
(i) Offerors should submit proposals that are

acceptable without additional explanation or information, 
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(4) Enter the net cost to be deleted, which is the estimated cost of all deleted work less the cost of 
deleted work already performed.  Column (2) minus Column (3) equals Column (4).

(5) Enter your estimate for cost of work added by the change.  When nonrecurring costs are 
significant, or when specifically requested to do so by the Contracting Officer, provide a full 
identification and explanation of them.  When any of the costs in this column have already 
been incurred, describe them on an attached supporting schedule.  

(6) Enter the net cost of change, which is the cost of work added, less the net cost to be deleted.  
Column (5) minus Column (4) equals Column (6).  When this result is negative, place the 
amount in parentheses.

(7) Identify the attachment in which the information supporting the specific cost element may be 
found.

(Attach separate pages as necessary.)

C.

 

Price Revision/Redetermination.

(Use as applicable)

Column Instruction
(1) Enter the cutoff date required by the contract, if applicable.
(2) Enter the number of units completed during the period for which experienced costs of production 

are being submitted.
(3) Enter the number of units remaining to be completed under the contract.
(4) Enter the cumulative contract amount.
(5) Enter your redetermination proposal amount.
(6) Enter the difference between the contract amount and the redetermination proposal amount.  

When this result is negative, place the amount in parentheses.  Column (4) minus Column (5) 
equals Column (6).

(7) Enter appropriate cost elements.  When residual inventory exists, the final costs established 
under fixed-price-incentive and fixed-price-redeterminable arrangements should be net of the 
fair market value of such inventory.  In support of subcontract costs, submit a listing of all 
subcontracts subject to repricing action, annotated as to their status. 

(8) Enter all costs incurred under the contract before starting production and other nonrecurring
costs (usually referred to as startup costs) from your books and records as of the cutoff date.  
These include such costs as preproduction engineering, special plant rearrangement, training 
program, and any identifiable nonrecurring costs such as initial rework, spoilage, pilot runs, 
etc.  In the event the amounts are not segregated in or otherwise available from your records, 
enter in this column your best estimates.  Explain the basis for each estimate and how the costs 
are charged on your accounting records (e.g., included in production costs as direct engineering 
labor, charged to manufacturing overhead).  Also show how the costs would be allocated to the 
units at their various stages of contract completion.
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Subpart 15.5—Preaward, Award, and
Postaward Notifications, Protests, and
Mistakes

15.501 Definition.
“Day,” as used in this subpart, has the meaning set forth

at 33.101.

15.502 Applicability.  
This subpart applies to competitive proposals, as

described in 6.102(b), and a combination of competitive pro-
cedures, as described in 6.102(c).  The procedures in 15.504,
15.506, 15.507, 15.508, and 15.509, with reasonable modifi-
cation, should be followed for sole source acquisitions and
acquisitions described in 6.102(d)(1) and (2).

15.503 Notifications to unsuccessful offerors. 
(a) Preaward notices—(1)  Preaward notices of exclu-

sion from competitive range.  The contracting officer shall
notify offerors promptly in writing when their proposals are
excluded from the competitive range or otherwise elimi-
nated from the competition.  The notice shall state the basis
for the determination and that a proposal revision will not be
considered.

(2) Preaward notices for small business programs. In
addition to the notice in paragraph (a)(1) of this section, when
using a small business set-aside (see Subpart 19.5), or when a
small disadvantaged business concern receives a benefit based
on its disadvantaged status (see Subpart 19.11) and is the
apparently successful offeror, upon completion of negotiations
and determinations of responsibility, and completion of the
process in 19.304(d), if necessary, but prior to award, the con-
tracting officer shall notify each offeror in writing of the name
and address of the apparently successful offeror.  The notice
shall also state that the Government will not consider subse-
quent revisions of the offeror’s proposal; and no response is

required unless a basis exists to challenge the disadvantaged
status and/or small business size status of the apparently suc-
cessful offeror.  The notice is not required when the
contracting officer determines in writing that the urgency of
the requirement necessitates award without delay or when the
contract is entered into under the 8(a) program (see 19.805-2).

(b)  Postaward notices.  (1)  Within 3 days after the date
of contract award, the contracting officer shall provide writ-
ten notification to each offeror whose proposal was in the
competitive range but was not selected for award (10 U.S.C.
2305(b)(5) and 41 U.S.C. 253b(c)) or had not been previ-
ously notified under paragraph (a) of this section.  The
notice shall include—

(i)  The number of offerors solicited;
(ii)  The number of proposals received;
(iii)  The name and address of each offeror receiv-

ing an award;
(iv)  The items, quantities, and any stated unit

prices of each award.  If the number of items or other fac-
tors makes listing any stated unit prices impracticable at that
time, only the total contract price need be furnished in the
notice.  However, the items, quantities, and any stated unit
prices of each award shall be made publicly available, upon
request; and

(v)  In general terms, the reason(s) the offeror's
proposal was not accepted, unless the price information in
paragraph (b)(1)(iv) of this section readily reveals the rea-
son.  In no event shall an offeror's cost breakdown, profit,
overhead rates, trade secrets, manufacturing processes and
techniques, or other confidential business information be
disclosed to any other offeror.

(2)  Upon request, the contracting officer shall furnish
the information described in paragraph (b)(1) of this section
to unsuccessful offerors in solicitations using simplified
acquisition procedures in Part 13.

FAC 97–06 OCTOBER 1, 1998

15.501 FEDERAL ACQUISITION REGULATION

15-34

(9) Enter in Column (9) the production costs from your books and records (exclusive of 
preproduction costs reported in Column (8)) of the units completed as of the cutoff date. 

(10) Enter in Column (10) the costs of work in process as determined from your records or inventories 
at the cutoff date.  When the amounts for work in process are not available in your records but 
reliable estimates for them can be made, enter the estimated amounts in Column (10) and enter 
in Column (9) the differences between the total incurred costs (exclusive of preproduction 
costs) as of the cutoff date and these estimates.  Explain the basis for the estimates, including 
identification of any provision for experienced or anticipated allowances, such as shrinkage, 
rework, design changes, etc.  Furnish experienced unit or lot costs (or labor hours) from 
inception of contract to the cutoff date, improvement curves, and any other available 
production cost history pertaining to the item(s) to which your proposal relates.

(11) Enter total incurred costs (Total of Columns (8), (9), and (10)).
(12) Enter those necessary and reasonable costs that in your judgment will properly be incurred in 

completing the remaining work to be performed under the contract with respect to the item(s) 
to which your proposal relates.

(13) Enter total estimated cost (Total of Columns (11) and (12)).
(14) Identify the attachment in which the information supporting the specific cost element may be 

found. 
(Attach separate pages as necessary.)
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19.811 Preparing the contracts.
19.811-1 Sole source.
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19.811-3 Contract clauses.
19.812 Contract administration.

Subpart 19.9—[Reserved]

Subpart 19.10—Small Business Competitiveness
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19.1004 Participating agencies.
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19.1101 General.
19.1102 Applicability.
19.1103 Procedures.
19.1104 Solicitation provisions and contract clauses.

19.000 Scope of part.
(a) This part implements the acquisition-related sections

of the Small Business Act (15 U.S.C. 631, et seq.), applica-
ble sections of the Armed Services Procurement Act (10
U.S.C. 2302, et seq.), the Federal Property and
Administrative Services Act (41 U.S.C. 252), section 7102
of the Federal Acquisition Streamlining Act of 1994 (Public
Law 103-355), 10 U.S.C. 2323, and Executive Order 12138,
May 18, 1979.  It covers—

(1) The determination that a concern is eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competi-
tive participation by small business concerns;

(4) The certificate of competency program;
(5) The subcontracting assistance program;
(6) The “8(a)” program, under which agencies con-

tract with the SBA for goods or services to be furnished
under a subcontract by a small disadvantaged business con-
cern;

(7) The use of women-owned small business con-
cerns; and

(8) The use of a price evaluation adjustment for small
disadvantaged business concerns.

(b) This part, except for Subpart 19.6, applies only inside
the United States, its territories and possessions, Puerto

Rico, the Trust Territory of the Pacific Islands, and the
District of Columbia.  Subpart 19.6 applies worldwide.

19.001 Definitions.
“Concern,” as used in this part, means any business

entity organized for profit (even if its ownership is in the
hands of a nonprofit entity) with a place of business located
in the United States and which makes a significant contri-
bution to the U.S. economy through payment of taxes
and/or use of American products, material and/or labor, etc.
“Concern” includes but is not limited to an individual, part-
nership, corporation, joint venture, association, or
cooperative. For the purpose of making affiliation findings
(see 19.101) any business entity, whether organized for
profit or not, and any foreign business entity, i.e., any entity
located outside the United States, shall be included.

“Fair market price,” as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6).

“Industry,” as used in this part, means all concerns pri-
marily engaged in similar lines of activity, as listed and
described in the Standard Industrial Classification (SIC)
Manual.

“Labor surplus area” means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
Part 654, Subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas.  Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).  

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteria and size standards in 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on a national basis in a kind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to all appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
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trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern”, as used in this
part, means—

(a) For subcontractors, a small business concern that is at
least 51 percent unconditionally owned by one or more indi-
viduals who are both socially and economically
disadvantaged, or a publicly owned business that has at least
51 percent of its stock unconditionally owned by one or
more socially and economically disadvantaged individuals
and that has its management and daily business controlled
by one or more such individuals.  This term also means a
small business concern that is at least 51 percent uncondi-
tionally owned by an economically disadvantaged Indian
tribe or Native Hawaiian Organization, or a publicly owned
business that has at least 51 percent of its stock uncondi-
tionally owned by one of these entities, that has its
management and daily business controlled by members of
an economically disadvantaged Indian tribe or Native
Hawaiian Organization, and that meets the requirements of
13 CFR 124.

(1) “Socially disadvantaged individuals” means indi-
viduals who have been subjected to racial or ethnic
prejudice or cultural bias because of their identity as a mem-
ber of a group without regard to their qualities as
individuals.

(2) “Economically disadvantaged individuals” means
socially disadvantaged individuals whose ability to compete
in the free enterprise system is impaired due to diminished
opportunities to obtain capital and credit as compared to
others in the same line of business who are not socially dis-
advantaged.  Individuals who represent that they are
members of named groups (Black Americans, Hispanic
Americans, Native Americans, Asian-Pacific Americans,
Subcontinent-Asian Americans) are to be considered
socially and economically disadvantaged.

(i) “Subcontinent Asian Americans” means United
States citizens whose origins are in India, Pakistan,
Bangladesh, Sri Lanka, Bhutan, the Maldives Islands, or
Nepal.

(ii) “Asian Pacific Americans” means United
States citizens whose origins are in Japan, China, the
Philippines, Vietnam, Korea, Samoa, Guam, the U.S. Trust
Territory of the Pacific Islands (Republic of Palau), the
Northern Mariana Islands, Laos, Kampuchea (Cambodia),
Taiwan, Burma, Thailand, Malaysia, Indonesia, Singapore,
Brunei, Republic of the Marshall Islands, the Federated
States of Micronesia, Macao, Hong Kong, Fiji, Tonga,
Kiribati, Tuvalu, or Nauru.

(iii) “Native Americans” means American Indians,
Eskimos, Aleuts, and Native Hawaiians.

(3)  “Native Hawaiian Organization” means any com-
munity service organization serving Native Hawaiians in,
and chartered as a not-for-profit organization by, the State of
Hawaii, which is controlled by Native Hawaiians, and
whose business activities will principally benefit such
Native Hawaiians.

(4) “Indian tribe” means any Indian tribe, band,
nation, or other organized group or community of Indians,
including any Alaska Native Corporation as defined in 13
CFR 124.100 which is recognized as eligible for the special
programs and services provided by the U.S. to Indians
because of their status as Indians, or which is recognized as
such by the State in which such tribe, band, nation, group,
or community resides.

(b) For prime contractors, (except for 52.212-3(c)(2)
and 52.219-1(b)(2) for general statistical purposes and
52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-23(a) for
joint ventures under the price evaluation adjustment for
small disadvantaged business concerns) an offeror that rep-
resents, as part of its offer, that it is a small business under
the size standard applicable to the acquisition; and either—

(1) It has received certification from the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B, and 

(i) No material change in disadvantaged owner-
ship and control has occurred since its certification; 

(ii) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and 

(iii) It is listed, on the date of its representation, on
the register of small disadvantaged business concerns main-
tained by the Small Business Administration; or

(2) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.  In this case, a contractor must
receive certification as an SDB by the SBA prior to contract
award.

“Women-owned small business concern” means a small
business concern—

(a) Which is at least 51 percent owned by one or
more women; or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and 

(b) Whose management and daily business opera-
tions are controlled by one or more women.
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Subpart 19.1—Size Standards

19.101 Explanation of terms.
“Affiliates.” As used in this subpart, business concerns

are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In deter-
mining whether affiliation exists, consideration is given to
all appropriate factors including common ownership, com-
mon management, and contractual relationships; provided,
that restraints imposed by a franchise agreement are not
considered in determining whether the franchisor controls
or has the power to control the franchisee, if the franchisee
has the right to profit from its effort, commensurate with
ownership, and bears the risk of loss or failure. Any busi-
ness entity may be found to be an affiliate, whether or not it
is organized for profit or located inside the United States.

(a) Nature of control. Every business concern is consid-
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be affir-
mative or negative and it is immaterial whether it is
exercised so long as the power to control exists.

(b) Meaning of “party or parties.” The term “party” or
“parties” includes, but is not limited to, two or more persons
with an identity of interest such as members of the same
family or persons with common investments in more than
one concern. In determining who controls or has the power
to control a concern, persons with an identity of interest
may be treated as though they were one person.

(c) Control through stock ownership.  (1) A party is con-
sidered to control or have the power to control a concern, if
the party controls or has the power to control 50 percent or
more of the concern’s voting stock.

(2) A party is considered to control or have the power
to control a concern, even though the party owns, controls,
or has the power to control less than 50 percent of the con-
cern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more
parties each owns, controls, or has the power to control, less
than 50 percent of the voting stock of a concern, and such
minority block is equal or substantially equal in size, and
large as compared with any other block outstanding, there is
a presumption that each such party controls or has the power
to control such concern; however, such presumption may be
rebutted by a showing that such control or power to control,
in fact, does not exist.

(3) If a concern’s voting stock is distributed other
than as described above, its management (officers and
directors) is deemed to be in control of such concern.

(d) Stock options and convertible debentures.  Stock
options and convertible debentures exercisable at the time

or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(e) Voting trusts.  If the purpose of a voting trust, or sim-
ilar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such con-
cern or another concern may qualify as a small business
within the size regulations, such voting trust shall not be
considered valid for this purpose regardless of whether it is
or is not valid within the appropriate jurisdiction. However,
if a voting trust is entered into for a legitimate purpose other
than that described above, and it is valid within the appro-
priate jurisdiction, it may be considered valid for the
purpose of a size determination, provided such considera-
tion is determined to be in the best interest of the small
business program.

(f) Control through common management.  A concern
may be found as controlling or having the power to control
another concern when one or more of the following circum-
stances are found to exist, and it is reasonable to conclude
that under the circumstances, such concern is directing or
influencing, or has the power to direct or influence, the
operation of such other concern.

(1) Interlocking management.  Officers, directors,
employees, or principal stockholders of one concern serve
as a working majority of the board of directors or officers of
another concern.

(2) Common facilities.  One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concerns are in the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(3) Newly organized concern.  Former officers, direc-
tors, principal stockholders, and/or key employees of one
concern organize a new concern in the same or a related
industry or field operation, and serve as its officers, direc-
tors, principal stockholders, and/or key employees, and one
concern is furnishing or will furnish the other concern with
subcontracts, financial or technical assistance, and/or facili-
ties, whether for a fee or otherwise.

(g) Control through contractual relationships—(1)
Definition of a joint venture for size determination pur-
poses. A joint venture for size determination purposes is an
association of persons and/or concerns with interests in any
degree or proportion by way of contract, express or implied,
consorting to engage in and carry out a single specific busi-
ness venture for joint profit, for which purpose they
combine their efforts, property, money, skill, or knowledge,
but not on a continuing or permanent basis for conducting
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business generally. A joint venture is viewed as a business
entity in determining power to control its management.

(2) Joint venture—procurement and property sale
assistance—Concerns bidding on a particular procurement
or property sale as joint ventures are considered as affiliated
and controlling or having the power to control each other
with regard to performance of the contract. Moreover, an
ostensible subcontractor which is to perform primary or
vital requirements of a contract may have a controlling role
such to be considered a joint venturer affiliated on the con-
tract with the prime contractor. A joint venture affiliation
finding is limited to particular contracts unless the SBA size
determination finds general affiliation between the parties.

(3) Where a concern is not considered as being an
affiliate of a concern with which it is participating in a joint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’s share of the joint venture receipts (as
distinguished from its share of the profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
failure, commensurate with ownership. Even though a fran-
chisee may not be controlled by the franchisor by virtue of
the contractual relationship between them, the franchisee
may be controlled by the franchisor or others through com-
mon ownership or common management, in which case
they would be considered as affiliated. 

“Annual receipts.” (a) Annual receipts of a concern
which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to a third party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrual, or other basis of
accounting acceptable to the U.S. Treasury Department for
the purpose of supporting Federal income tax returns,
except when a change in accounting method from cash to
accrual or accrual to cash has taken place during such 3-year
period, or when the completed contract method has been
used.

(1) In any case of change in accounting method from
cash to accrual or accrual to cash, revenues for such 3-year
period shall, prior to the calculation of the annual average,
be restated to the accrual method. In any case, where the
completed contract method has been used to account for
revenues in such 3-year period, revenues must be restated
on an accrual basis using the percentage of completion
method.

(2) In the case of a concern which does not keep reg-
ular books of accounts, but which is subject to U.S. Federal
income taxation, “annual receipts” shall be measured as
reported, or to be reported to the U.S. Treasury Department,
Internal Revenue Service, for Federal income tax purposes,
except that any return based on a change in accounting
method or on the completed contract method of accounting
must be restated as provided for in the preceding para-
graphs. 

(b) Annual receipts of a concern that has been in business
for less than 3 complete fiscal years means its total receipts
for the period it has been in business, divided by the num-
ber of weeks including fractions of a week that it has been
in business, and multiplied by 52. In calculating total
receipts, the definitions and adjustments related to a change
of accounting method and the completed contract method of
paragraph (a) of this section, are applicable. 

“Number of employees” is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and
foreign affiliates, based on the number of persons employed
on a full-time, part-time, temporary, or other basis during
each of the pay periods of the preceding 12 months. If a
business has not been in existence for 12 months, “number
of employees” means the average employment of such con-
cern and its affiliates during the period that such concern
has been in existence based on the number of persons
employed during each of the pay periods of the period that
such concern has been in business. If a business has
acquired an affiliate during the applicable 12-month period,
it is necessary, in computing the applicant's number of
employees, to include the affiliate’s number of employees
during the entire period, rather than only its employees dur-
ing the period in which it has been an affiliate. The
employees of a former affiliate are not included, even if
such concern had been an affiliate during a portion of the
period. 

19.102 Size standards. 
(a) The SBA establishes small business size standards on

an industry-by-industry basis. (See 13 CFR 121.) 
(b) Small business size standards are applied by—

(1) Classifying the product or service being acquired
in the industry whose definition, as found in the Standard
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Industrial Classification (SIC) Manual, best describes the
principal nature of the product or service being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large. 

(c) For size standard purposes, a product or service shall
be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposes it could be
classified in more than one. 

(d) When acquiring a product or service that could be
classified in two or more industries with different size stan-
dards, contracting officers shall apply the size standard for
the industry accounting for the greatest percentage of the
contract price. 

(e) If a solicitation calls for more than one item and
allows offers to be submitted on any or all of the items, an
offeror must meet the size standard for each item it offers to
furnish. If a solicitation calling for more than one item
requires offers on all or none of the items, an offeror may
qualify as a small business by meeting the size standard for
the item accounting for the greatest percentage of the total
contract price. 

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is deemed to be a small business when it has
no more than 500 employees, and—

(1) Except as provided in subparagraphs (f)(4)
through (f)(7) of this section, in the case of Government
acquisitions set-aside for small businesses, such nonmanu-
facturer must furnish in the performance of the contract, the
product of a small business manufacturer or producer,
which end product must be manufactured or produced in the
United States. The term “nonmanufacturer” includes a con-
cern which can manufacture or produce the product referred
to in the specific acquisition but does not do so in connec-
tion with that acquisition. For size determination purposes
there can be only one manufacturer of the end item being
procured. The manufacturer of the end item being acquired
is the concern which, with its own forces, transforms inor-
ganic or organic substances including raw materials and/or
miscellaneous parts or components into such end item.
However, see the limitations on subcontracting at 52.219-14
which apply to any small business offeror other than a non-
manufacturer for purposes of set-asides and 8(a) awards.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
business and can qualify as such for a given acquisition if it
meets the size qualifications of a small nonmanufacturer for
the acquisition, and if more than 50 percent of the total

value of the kit and its contents is accounted for by items
manufactured by small  business.

(3) For the purpose of receiving a Certificate of
Competency on an unrestricted acquisition, a small business
nonmanufacturer may furnish any domestically produced or
manufactured product. 

(4)  In the case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small Business
Act, when the acquisition is for a specific product (or a
product in a class of products) for which the SBA has deter-
mined that there are no small business manufacturers or
processors in the Federal market, then the SBA may grant a
class waiver so that a nonmanufacturer does not have to fur-
nish the product of a small business.  For the most current
listing of classes for which SBA has granted a waiver, con-
tact an SBA Office of Government Contracting.  A listing is
also available  in the SBA’s Procurement Automated Source
System (PASS), and on SBA’s Internet Homepage at
ht tp : / /www.sbaonl ine .sba.gov/GConmanuf .html .
Contracting officers may request that the SBA waive the
nonmanufacturer rule for a particular class of products.

(5)  For a specific solicitation, a contracting officer
may request a waiver of that part of the nonmanufacturer
rule which requires that the actual manufacturer or proces-
sor be a small business concern if no known domestic small
business manufacturers or processors can reasonably be
expected to offer a product meeting the requirements of the
solicitation.

(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration
Mail Code 6250
409 Third Street, SW
Washington, DC  20416.

(7)  The SBA provides for an exception to the non-
manufacturer rule where the procurement of a manufactured
item processed under the procedures set forth in Part 13 is
set aside for small business and where the anticipated cost
of the procurement will not exceed $25,000.  In those pro-
curements, the offeror need not supply the end product of a
small business concern as long as the product acquired is
manufactured or produced in the United States.

(g) The industry size standards are set forth in the fol-
lowing table. The table column labeled “SIC” follows the
standard industrial classification code as published by the
Government in the Standard Industrial Classification
Manual. The Manual is intended to cover the entire field of
economic activities. It classifies and defines activities by
industry categories and is the source used by SBA as a guide
in defining industries for size standards. The number of
employees or annual receipts indicates the maximum
allowed for a concern, including its affiliates, to be consid-
ered small.
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vide overall management and the personnel to perform a vari-
ety of related support services in operating a complete facility
in or around a specific building, or within another business or
Government establishment.  Facilities management means fur-
nishing three or more personnel supply services which may
include, but are not limited to, secretarial services, typists, tele-
phone answering, reproduction or mimeograph service, mailing
service, financial or business management, public relations,
conference planning, travel arrangements, word processing,
maintaining files and/or libraries, switchboard operation, writ-
ers, bookkeeping, minor office equipment maintenance and
repair, or use of information systems (not programming).

 

12 SIC code 8744:  (1) If one of the activities of base maintenance,
as defined below, can be identified with a separate industry and
that activity (or industry) accounts for 50 percent or more of the
value of an entire contract, then the proper size standard is that
of the particular industry, and not the base maintenance size
standard.
(2) “Base Maintenance” requires the performance of three or

more separate activities in the areas of service or special
trade construction industries.  If services are performed,
these activities must each be in a separate SIC code includ-
ing, but not limited to, Janitorial and Custodial Service, Fire
Prevention Service, Messenger Service, Commissary
Service, Protective Guard Service, and Grounds
Maintenance and Landscaping Service.  If the contract
requires the use of special trade contractors (plumbing,
painting, plastering, carpentry, etc.), all such special trade
construction activities are considered a single activity and
classified as Base Housing Maintenance.  Since Base
Housing Maintenance is only one activity, two additional
activities are required for a contract to be classified as “Base
Maintenance.”

13 SIC code 8744:  (1) For SBA assistance as a small business con-
cern in the industry of Environmental Remediation Services,
other than for Government procurement, a concern must be
engaged primarily in furnishing a range of services for the
remediation of a contaminated environment to an acceptable
condition including, but not limited to, preliminary assessment,
site inspection, testing, remedial investigation, feasibility stud-
ies, remedial design, containment, remedial action, removal of
contaminated materials, storage of contaminated materials and
security and site closeouts.  If one of such activities accounts
for 50 percent or more of a concern’s total revenues, employ-
ees, or other related factors, the concern’s primary industry is
that of the particular industry and not the Environmental
Remediation Services Industry.
(2) For purposes of classifying a Government procurement as

Environmental Remediation Services, the general purpose
of the procurement must be to restore a contaminated envi-
ronment and also the procurement must be composed of

activities in three or more separate industries with separate
SIC codes or, in some instances (e.g., engineering), smaller
sub-components of SIC codes with separate, distinct size
standards.  These activities may include, but are not limited
to, separate activities in industries such as:  Heavy
Construction; Special Trade Construction; Engineering
Services; Architectural Services; Management Services;
Refuse Systems; Sanitary Services, Not Elsewhere
Classified; Local Trucking Without Storage; Testing
Laboratories; and Commercial, Physical and Biological
Research.  If any activity in the procurement can be identi-
fied with a separate SIC code, or component of a code with
a separate distinct size standard, and that industry accounts
for 50 percent or more of the value of the entire procure-
ment, then the proper size standard is the one for that
particular industry, and not the Environmental Remediation
Service size standard.

Subpart 19.2—Policies

19.201 General policy.
(a) It is the policy of the Government to provide maxi-

mum practicable opportunities in its acquisitions to small
business concerns, small disadvantaged business concerns,
and women-owned small business concerns.  Such concerns
shall also have the maximum practicable opportunity to par-
ticipate as subcontractors in the contracts awarded by any
executive agency, consistent with efficient contract perfor-
mance. The Small Business Administration (SBA) counsels
and assists small business concerns and assists contracting
personnel to ensure that a fair proportion of contracts for
supplies and services is placed with small business.

(b) The Department of Commerce will determine on an
annual basis, by Major Groups as contained in the Standard
Industrial Classification (SIC) manual, and region, if any,
the authorized small disadvantaged business (SDB) pro-
curement mechanisms and applicable factors (percentages).
The Department of Commerce determination shall only
affect solicitations that are issued on or after the effective
date of the determination.  The effective date of the
Department of Commerce determination shall be no less
than 60 days after its publication date.  The Department of
Commerce determination shall not affect ongoing acquisi-
tions.  The Department of Commerce determination shall
include the applicable factors, by SIC Major Group, to be
used in the price evaluation adjustment for SDB concerns
(see 19.1104).  The authorized procurement mechanisms
shall be applied consistently with the policies and proce-
dures in this subpart.  The agencies shall apply the SDB
procurement mechanisms determined by the Department of
Commerce.  The Department of Commerce, in making its
determination, is not limited to the price evaluation adjust-
ment for SDB concerns where the Department of
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Commerce has found substantial and persuasive evidence
of—

(1) A persistent and significant underutilization of
minority firms in a particular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to alleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for
effectively implementing the small business programs
within their activities, including achieving program goals.
They are to ensure that contracting and technical personnel
maintain knowledge of small, small disadvantaged and
women-owned small business program requirements and
take all reasonable action to increase participation in their
activities' contracting processes by these businesses.

(d) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small Business Act). Management of the office shall be the
responsibility of an officer or employee of the agency who
shall, in carrying out the purposes of the Act—

(1) Be known as the Director of Small and
Disadvantaged Business Utilization; 

(2) Be appointed by the agency head; 
(3) Be responsible to and report directly to the agency

head or the deputy to the agency head;
(4) Be responsible for the agency carrying out the

functions and duties in sections 8 and 15 of the Small
Business Act;

(5)  Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions;

(6) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sections
8 and 15 of the Small Business Act;

(7) Assign a small business technical advisor to each
contracting activity within the agency to which the SBA has
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained, and
familiar with the supplies or services contracted for by the
activity; and

(ii) Whose principal duty is to assist the SBA’s
assigned representative in performing functions and duties
relating to sections 8 and 15 of the Small Business Act;

(8) Cooperate and consult on a regular basis with the
SBA in carrying out the agency’s functions and duties in
sections 8 and 15 of the Small Business Act;

(9) Make recommendations in accordance with
agency regulations as to whether a particular acquisition
should be awarded under Subpart 19.5 as a set-aside, or
under Subpart 19.8 as a Section 8(a) award.

(e) Small Business Specialists shall be appointed and act
in accordance with agency regulations.

(f)(1) Each agency shall designate, at levels it deter-
mines appropriate, personnel responsible for determining
whether, in order to achieve the contracting agency’s goal for
SDB concerns, the use of the SDB mechanism in Subpart
19.11 has resulted in an undue burden on non-SDB firms in
one of the major industry groups and regions identified by
Department of Commerce following paragraph (b) of this
section, or is otherwise inappropriate.  Determinations under
this subpart are for the purpose of determining future acqui-
sitions and shall not affect ongoing acquisitions.  Requests
for a determination, including supporting rationale, may be
submitted to the agency designee.  If the agency designee
makes an affirmative determination that the SDB mecha-
nism has an undue burden or is otherwise inappropriate, the
determination shall be forwarded through agency channels
to the OFPP, which shall review the determination in con-
sultation with the Department of Commerce and the Small
Business Administration.  At a minimum, the following
information should be included in any submittal:

(i) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(ii) The SIC Major Group affected.
(iii) Supporting information to justify the determi-

nation, including, but not limited to, dollars and percentages
of contracts awarded by the contracting activity under the
affected SIC Major Group for the previous two fiscal years
and current fiscal year to date for—

(A) Total awards;
(B) Total awards to SDB concerns;
(C) Awards to SDB concerns awarded contracts

under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful
offeror;

(D) Number of successful and unsuccessful
SDB offerors; and

(E) Number of successful and unsuccessful
non-SDB offerors.

(iv) A discussion of the pertinent findings, includ-
ing any peculiarities related to the industry, regions or
demographics.

(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in con-
tracting with the agency.

(2) After consultation with OFPP, or if the agency
does not receive a response from OFPP within 90 days after
notice is provided to OFPP, the contracting agency may
limit the use of the SDB mechanism in Subpart 19.11 until
the Department of Commerce determines the updated price
evaluation adjustment, as required by this section.  This
limitation shall not apply to solicitations that already have
been synopsized.

19.201
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19.202 Specific policies.
In order to further the policy in 19.201(a), contracting

officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization,
or the Director's designee, as to whether a particular acqui-
sition should be awarded under Subpart 19.5 or 19.8.  The
contracting officer shall document the contract file when-
ever the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.
Small business concerns shall be afforded an equitable

opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government’s
interest. When applicable, the contracting officer shall take
the following actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less
than economic production runs) to permit offers on quanti-
ties less than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guar-
anteed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participa-
tion to the extent consistent with the actual requirements of
the Government.

(d) Encourage prime contractors to subcontract with
small business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition pack-
age to the SBA procurement center representative at least 30
days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar
value, the magnitude of which makes it unlikely that small
businesses can compete for the prime contract, or

(ii) The proposed acquisition is for construction
and seeks to package or consolidate discrete construction
projects and the magnitude of this consolidation makes it
unlikely that small businesses can compete for the prime
contract.  

(2) The contracting officer shall also provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not less than economic production runs)
to permit offers on quantities less than the total requirement;

(ii) Delivery schedules cannot be established on a
realistic basis that will encourage small business participa-
tion to the extent consistent with the actual requirements of
the Government;

(iii) Proposed acquisition cannot be structured so
as to make it likely that small businesses can compete for
the prime contract; or

(iv) Consolidated construction project cannot be
acquired as separate discrete projects.  

(3) The 30-day notification process shall occur con-
currently with other processing steps required prior to the
issuance of the solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative's recommendation, made in
accordance with 19.402(c)(2), the contracting officer shall
document the basis for the rejection and notify the SBA pro-
curement center representative in accordance with 19.505.  

19.202-2 Locating small business sources.
The contracting officer shall, to the extent practicable,

encourage maximum participation by small business con-
cerns, small disadvantaged business concerns, and
women-owned small business concerns in acquisitions by
taking the following actions:

(a) Include on mailing lists all established and potential
small business sources, including those located in labor
surplus areas, if the concerns have submitted acceptable
applications or appear from other representations to be qual-
ified small business concerns.

(b) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unless lists
are already excessively long and only some of the concerns on
the list will be solicited. This effort should include contacting
the agency SBA procurement center representative, or if there
is none, the SBA.

(c) Publicize solicitations and contract awards in the
“Commerce Business Daily” (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.
In the event of equal low bids (see 14.408-6), awards shall

be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not also labor surplus area concerns.

19.202-4 Solicitation.
The contracting officer shall encourage maximum response

to solicitations by small business, small disadvantaged busi-
ness concerns, and women-owned small business concerns by
taking the following actions:

(a) Allow the maximum amount of time practicable for the
submission of offers.

(b) Furnish specifications, plans, and drawings with solici-
tations, or furnish information as to where they may be
obtained or examined.

(c) Send solicitations to—
(1) All small business concerns on the solicitation mail-

ing list; or 
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(2) A pro rata number of small business concerns when
less than a complete list is used.

(d) Provide to any small business concern, upon its request,
a copy of bid sets and specifications with respect to any con-
tract to be let, the name and telephone number of an agency
contact to answer questions related to such prospective con-
tract and adequate citations to each major Federal law or
agency rule with which such business concern must comply in
performing such contract other than laws or agency rules with
which the small business must comply when doing business
with other than the Government.

19.202-5 Data collection and reporting requirements.
Agencies shall measure the extent of small business partic-

ipation in their acquisition programs by taking the following
actions:

(a) Require each prospective contractor to represent
whether it is a small business, small disadvantaged business
or women-owned small business (see the provision at 52.219-
1, Small Business Program Representations).

(b) Accurately measure the extent of participation by small,
small disadvantaged, and women-owned small businesses in
Government acquisitions in terms of the total value of con-
tracts placed during each fiscal year, and report data to the
SBA at the end of each fiscal year (see Subpart 4.6).

19.202-6 Determination of fair market price.
Agencies shall determine the fair market price as follows:
(a) For total and partial small business set-aside contracts

and contracts utilizing the price evaluation adjustment for
small disadvantaged business concerns, the fair market price
shall be the price achieved in accordance with the reasonable
price guidelines in 15.404-1(b).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall follow
the procedures at 19.807.

Subpart 19.3—Determination of Status as a
Small Disadvantaged Business Concern or a
Small Business Concern

19.301 Representation by the offeror.
(a) To be eligible for award as a small business, an offeror

must represent in good faith that it is a small business at the
time of its written representation. An offeror may represent
that it is a small business concern in connection with a specific
solicitation if it meets the definition of a small business con-
cern applicable to the solicitation and has not been determined
by the Small Business Administration (SBA) to be other than
a small business.

(b) The contracting officer shall accept an offeror’s repre-
sentation in a specific bid or proposal that it is a small business

unless (1) another offeror or interested party challenges the
concern’s small business representation or (2) the contracting
officer has a reason to question the representation. Challenges
of and questions concerning a specific representation shall be
referred to the SBA in accordance with 19.302.

(c) An offeror’s representation that it is a small business is
not binding on the SBA. If an offeror’s small business status
is challenged, the SBA will evaluate the status of the concern
and make a determination, which will be binding on the con-
tracting officer, as to whether the offeror is a small business. A
concern cannot become eligible for a specific award by taking
action to meet the definition of a small business concern after
the SBA has determined that it is not a small business.

(d) If the SBA determines that the status of a concern as a
“small business”, a “small disadvantaged business” or a
“women-owned small business” has been misrepresented in
order to obtain a set-aside contract, an 8(a) subcontract, a sub-
contract that is to be included as part or all of a goal contained
in a subcontracting plan, or a prime or subcontract to be
awarded as a result, or in furtherance of any other provision of
Federal law that specifically references Section 8(d) of the
Small Business Act for a definition of program eligibility, the
SBA may take action as specified in Section 16(d) of the Act.
If the SBA declines to take action, the agency may initiate the
process.  The SBA's regulations on penalties for misrepresen-
tations and false statements are contained in 13 CFR 124.6.

19.302 Protesting a small business representation.
(a) An offeror, the SBA Government Contracting Area

Director having responsibility for the area in which the head-
quarters of the protested offeror is located, the SBA
Associate Administrator for Government Contracting, or
another interested party may protest the small business rep-
resentation of an offeror in a specific offer.

(b) Any time after offers are opened, the contracting officer
may question the small business representation of any offeror
in a specific offer by filing a contracting officer’s protest (see
paragraph (c) below). 

(c)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an
offeror, shall promptly forward the protest to the SBA
Government Contracting Area Office for the geographical
area where the principal office of the concern in question is
located.

(2) The protest, or confirmation if the protest was initi-
ated orally, shall be in writing and shall contain the basis for
the protest with specific, detailed evidence to support the alle-
gation that the offeror is not small. The SBA will dismiss any
protest that does not contain specific grounds for the protest. 

(d) In order to affect a specific solicitation, a protest must
be timely. SBA’s regulations on timeliness are contained in
13 CFR 121.1004.  SBA’s regulations on timeliness related
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to protests of disadvantaged status are contained in 13 CFR
124, Subpart B.

(1) To be timely, a protest by any concern or other inter-
ested party must be received by the contracting officer (see
(d)(1)(i) and (ii) of this section) by the close of business of the
5th business day after bid opening (in sealed bid acquisitions)
or receipt of the special notification from the contracting offi-
cer that identifies the apparently successful offeror (in
negotiated acquisitions) (see 15.503(a)(2)). 

(i) A protest may be made orally if it is confirmed in
writing either within the 5-day period or by letter postmarked
no later than 1 business day after the oral protest. 

(ii) A protest may be made in writing if it is delivered
to the contracting officer by hand, telegram, or letter post-
marked within the 5-day period.

(2) A contracting officer’s protest is always considered
timely whether filed before or after award.

(3) A protest under a Multiple Award Schedule will be
timely if received by SBA at any time prior to the expiration
of the contract period, including renewals. 

(e) Upon receipt of a protest from or forwarded by the
Contracting Office, the SBA will—

(1) Notify the contracting officer and the protester of the
date it was received, and that the size of the concern being
challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is being
protested a copy of the protest and a blank SBA Form 355,
Application for Small Business Determination, by certified
mail, return receipt requested. 

(f) Within 3 business days after receiving a copy of the
protest and the form, the challenged offeror must file with the
SBA a completed SBA Form 355 and a statement answering
the allegations in the protest, and furnish evidence to support
its position. If the offeror does not submit the required mater-
ial within the 3 business days or another period of time granted
by the SBA, the SBA may assume  that the disclosure would
be contrary to the offeror’s interests. 

(g)(1) Within 10 business days after receiving a protest, the
challenged offeror’s response, and other pertinent informa-
tion, the SBA will determine the size status of the challenged
concern and notify the contracting officer, the protester, and
the challenged offeror of its decision by certified mail, return
receipt requested.

(2) The SBA Government Contracting Area Director, or
designee, will determine the small business status of the ques-
tioned bidder or offeror and notify the contracting officer and
the bidder or offeror of the determination.  Award may be
made on the basis of that determination. This determination is
final unless it is appealed in accordance with paragraph (i) of
this section, and the contracting officer is notified of the
appeal before award.  If an award was made before the time
the contracting officer received notice of the appeal, the con-
tract shall be presumed to be valid. 

(h)(1) After receiving a protest involving an offeror being
considered for award, the contracting officer shall not award
the contract until (i) the SBA has made a size determination or
(ii) 10 business days have expired since SBA’s receipt of a
protest, whichever occurs first; however, award shall not be
withheld when the contracting officer determines in writing
that an award must be made to protect the public interest.

(2) After the 10-day period has expired, the contracting
officer may, when practical, continue to withhold award until
the SBA’s determination is received, unless further delay
would be disadvantageous to the Government.

(3) Whenever an award is made before the receipt of
SBA’s size determination, the contracting officer shall notify
SBA that the award has been made.

(4) If a protest is received that challenges the small busi-
ness status of an offeror not being considered for award, the
contracting officer is not required to suspend contracting
action. The contracting officer shall forward the protest to the
SBA (see paragraph (c)(1) of this section) with a notation that
the concern is not being considered for award, and shall notify
the protester of this action.

(i) An appeal from an SBA size determination may be filed
by any concern or other interested party whose protest of the
small business representation of another concern has been
denied by an SBA Government Contracting Area Director,
any concern or other interested party that has been adversely
affected by a Government Contracting Area Director’s deci-
sion, or the SBA Associate Administrator for the SBA
program involved.  The appeal must be filed with the—

Office of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC  20416

within the time limits and in strict accordance with the proce-
dures contained in Subpart C of 13 CFR 134.  It is within the
discretion of the SBA Judge whether to accept an appeal from
a size determination.  If the Judge decides not to consider such
an appeal, the Judge will issue an order denying review and
specifying the reasons for the decision.  The SBA will inform
the contracting officer of its ruling on the appeal.  The SBA
decision, if received before award, will apply to the pending
acquisition.  SBA rulings received after award shall not apply
to that acquisition.

(j) A protest that is not timely, even though received before
award, shall be forwarded to the SBA Government
Contracting Area Office (see paragraph (c)(1) of this section),
with a notation on it that the protest is not timely.  The pro-
tester shall be notified that the protest cannot be considered on
the instant acquisition but has been referred to SBA for its con-
sideration in any future actions.  A protest received by a
contracting officer after award of a contract shall be forwarded
to the SBA Government Contracting Area Office with a nota-
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tion that award has been made.  The protester shall be notified
that the award has been made and that the protest has been for-
warded to SBA for its consideration in future actions.

19.303  Determining standard industrial classification
codes and size standards.
(a) The contracting officer shall determine the appropriate

standard industrial classification code and related small busi-
ness size standard and include them in solicitations above the
micro-purchase threshold.

(b) If different products or services are required in the same
solicitation, the solicitation shall identify the appropriate small
business size standard for each product or service. 

(c) The contracting officer’s determination is final unless
appealed as follows:

(1) An appeal from a contracting officer’s SIC code des-
ignation and the applicable size standard must be served and
filed within 10 calendar days after the issuance of the initial
solicitation.  SBA’s Office of Hearings and Appeals (OHA)
will dismiss summarily an untimely SIC code appeal.

(2)(i) The appeal petition must be in writing and must be
addressed to the—

Office of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC 20416

(ii) There is no required format for the appeal; how-
ever, the appeal must include—

(A) The solicitation or contract number and the
name, address, and telephone number of the contracting offi-
cer;

(B) A full and specific statement as to why the
size determination or SIC code designation is allegedly erro-
neous and argument supporting the allegation; and

(C) The name, address, telephone number, and
signature of the appellant or its attorney.

(3) The appellant must serve the appeal petition upon—
(i) The SBA official who issued the size determina-

tion;
(ii) The contracting officer who assigned the SIC

code to the acquisition;
(iii) The business concern whose size status is at

issue;
(iv) All persons who filed protests; and
(v) SBA’s Office of General Counsel.

(4) Upon receipt of a SIC code appeal, OHA will notify
the contracting officer by a notice and order of the date OHA
received the appeal, the docket number, and Judge assigned to
the case.  The contracting officer’s response to the appeal, if
any, must include argument and evidence (see 13 CFR 134),
and must be received by OHA within 10 calendar days from
the date of the docketing notice and order, unless otherwise

specified by the Administrative Judge.  Upon receipt of OHA’s
docketing notice and order, the contracting officer must imme-
diately send to OHA a copy of the solicitation relating to the
SIC code appeal.

(5) After close of record, OHA will issue a decision and
inform the contracting officer.  If OHA’s decision is received
by the contracting officer before the date the offers are due, the
decision shall be final and the solicitation must be amended to
reflect the decision, if appropriate.  OHA’s decision received
after the due date of the initial offers shall not apply to the
pending solicitation but shall apply to future solicitations of
the same products or services.

19.304  Disadvantaged business status.
(a) To be eligible to receive a benefit as a prime contractor

based on its disadvantaged status, a concern, at the time of its
offer, must either be certified as a small disadvantaged busi-
ness (SDB) concern or have a completed SDB application
pending at the SBA or a Private Certifier (see 19.001).  

(b) The contracting officer may accept an offeror’s repre-
sentation that it is an SDB concern for general statistical
purposes.  The provision at 52.219-1, Small Business Program
Representations, or 52.212-3(c)(2), Offeror Representations
and Certifications-Commercial Items, is used to collect SDB
data for general statistical purposes.  

(c) The provision at 52.219-22, Small Disadvantaged
Business Status, or 52.212-3(c)(7), Offeror Representations
and Certifications-Commercial Items, is used to obtain SDB
status when the prime contractor may receive a benefit based
on its disadvantaged status. The mechanism that may provide
benefits on the basis of disadvantaged status as a prime con-
tractor is a price evaluation adjustment for SDB concerns (see
Subpart 19.11).

(1) If the apparently successful offeror has represented
that it is currently certified as an SDB, the contracting officer
may confirm that the concern is listed on the SBA’s register by
accessing the list at http://www.sba.gov or by contacting the
SBA’s Office of Small Disadvantaged Business Certification
and Eligibility.  

(2) If the apparently successful offeror has represented
that its SDB application is pending at the SBA or a Private
Certifier, and its position as the apparently successful offeror
is due to the application of the price evaluation adjustment, the
contracting officer shall follow the procedure in paragraph (d)
of this section.

(d) Notifications to SBA of potential awards to offerors
with pending SDB applications.

(1) The contracting officer shall notify the—

Small Business Administration
Assistant Administrator for SDBCE 
409 Third Street, SW
Washington, DC 20416.  
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The notification shall contain the name of the apparently suc-
cessful offeror, and the names of any other offerors that have
represented that their applications for SDB status are pending
at the SBA or a Private Certifier and that could receive the
award due to the application of a price evaluation adjustment
if the apparently successful offeror is determined not to be an
SDB by the SBA. 

(2) The SBA will, within 15 calendar days after receipt
of the notification, determine the disadvantaged status of the
apparently successful offeror and, as appropriate, any other
offerors referred by the contracting officer and will notify the
contracting officer. 

(3) If the contracting officer does not receive an SBA
determination within 15 calendar days after the SBA’s receipt
of the notification, the contracting officer shall presume that
the apparently successful offeror, and any other offerors
referred by the contracting officer, are not disadvantaged, and
shall make award accordingly, unless the contracting officer
grants an extension to the 15-day response period.  No written
determination is required for the contracting officer to make
award at any point following the expiration of the 15-day
response period. 

(4) When the contracting officer makes a written deter-
mination that award must be made to protect the public
interest, the contracting officer may proceed to contract award
without notifying SBA or before receiving a determination of
SDB status from SBA during the 15-day response period.  In
both cases, the contracting officer shall presume that the
apparently successful offeror, or any other offeror referred to
the SBA whose SDB application is pending, is not an SDB
and shall make award accordingly. 

19.305  Protesting a representation of disadvantaged
business status. 
(a) This section applies to protests of a small business con-

cern’s disadvantaged status as a prime contractor.  Protests of
a small business concern’s disadvantaged status as a subcon-
tractor are processed under 19.703(a)(2).  Protests of a
concern’s size as a prime contractor are processed under
19.302.  Protests of a concern’s size as a subcontractor are
processed under 19.703(b).  An offeror, the contracting officer,
or the SBA may protest the apparently successful offeror’s
representation of disadvantaged status if the concern is eligi-
ble to receive a benefit based on its disadvantaged status (see
Subpart 19.11.

(b) An offeror, excluding an offeror determined by the
contracting officer to be non-responsive or outside the com-
petitive range, or an offeror that SBA has previously found to
be ineligible for the requirement at issue, may protest the
apparently successful offeror’s representation of disadvan-
taged status by filing a protest in writing with the contracting
officer.  SBA regulations concerning protests are contained in
13 CFR 124, Subpart B.  The protest—

(1) Must be filed within the times specified in
19.302(d)(1); and

(2) Must contain specific facts or allegations support-
ing the basis of protest.

(c) The contracting officer or the SBA may protest in writ-
ing a concern’s representation of disadvantaged status at any
time following bid opening or notification of intended award.

(1) If a contracting officer’s protest is based on infor-
mation provided by a party ineligible to protest directly or
ineligible to protest under the timeliness standard, the con-
tracting officer must be persuaded by the evidence presented
before adopting the grounds for protest as his or her own.

(2) The SBA may protest a concern’s representation of
disadvantaged status by filing directly with its Assistant
Administrator for Small Disadvantaged Business Certification
and Eligibility and notifying the contracting officer.

(d) The contracting officer shall return premature protests
to the protestor.  A protest is considered to be premature if it is
submitted before bid opening or notification of intended
award.  SBA normally will not consider a postaward protest.
SBA may consider a postaward protest in its discretion where
it determines that an SDB determination after award is mean-
ingful (

 

e. g., where the contracting officer agrees to terminate
the contract if the protest is sustained).

(e) Upon receipt of a protest that is not premature, the con-
tracting officer shall withhold award and forward the protest
to—

Small Business Administration 
Assistant Administrator for SDBCE 
409 Third Street, SW
Washington, DC 20416.  

The contracting officer shall send to SBA—
(1) The written protest and any accompanying materi-

als;
(2) The date the protest was received;
(3) A copy of the protested concern’s representation as a

small disadvantaged business, and the date of such represen-
tation; and

(4) The date of bid opening or date on which notifica-
tion of the apparently successful offeror was sent to
unsuccessful offerors.

(f) When the contracting officer makes a written determi-
nation that award must be made to protect the public interest,
award may be made notwithstanding the protest. 

(g) The SBA Assistant Administrator for Small
Disadvantaged Business Certification and Eligibility will
notify the protestor and the contracting officer of the date the
protest was received and whether it will be processed or dis-
missed for lack of timeliness or specificity.  For protests that are
not dismissed, the SBA will, within 15 working days after
receipt of the protest, determine the disadvantaged status of the
challenged offeror and will notify the contracting officer, the
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challenged offeror, and the protestor.  Award may be made on
the basis of that determination.  The determination is final for
purposes of the instant acquisition, unless it is appealed and—

(1) The contracting officer receives the SBA’s decision
on the appeal before award; or

(2) The contracting officer has agreed to terminate the
contract, as appropriate, based on the outcome of the appeal
(see 13 CFR 124, Subpart B).

(h) If the contracting officer does not receive an SBA deter-
mination within 15 working days after the SBA’s receipt of the
protest, the contracting officer shall presume that the chal-
lenged offeror is disadvantaged and may award the contract,
unless the SBA requests and the contracting officer grants an
extension to the 15-day response period.  

(i) An SBA determination may be appealed by—
(1) The party whose protest has been denied;
(2) The concern whose status was protested; or
(3) The contracting officer.

(j) The appeal must be filed with the SBA’s Administrator
or designee within five working days after receipt of the deter-
mination.  If the contracting officer receives the SBA’s
decision on the appeal before award, the decision shall apply
to the instant acquisition. If the decision is received after
award, it will not apply to the instant acquisition (but see para-
graph (g)(2) of this section).

19.306 Solicitation provision and contract clause.
(a) The contracting officer shall insert the provision at

52.219-1, Small Business Program Representations, in solici-
tations exceeding the micro-purchase threshold when the
contract is to be performed inside the United States, its terri-
tories or possessions, Puerto Rico, the Trust Territory of the
Pacific Islands, or the District of Columbia.  The provision
shall be used with its Alternate I in solicitations issued by
DoD, NASA, or the Coast Guard that are expected to exceed
the threshold at 4.601(a).

(b) The contracting officer shall insert the provision at
52.219-22, Small Disadvantaged Business Status, in solicita-
tions that include the clause at 52.219-23, Notice of Price
Evaluation Adjustment for Small Disadvantaged Business
Concerns.

(c) When contracting by sealed bidding, the contracting
officer shall insert the provision at 52.219-2, Equal Low Bids,
in solicitations and contracts when the contract is to be per-
formed inside the United States, its territories or possessions,
Puerto Rico, the Trust Territory of the Pacific Islands, or the
District of Columbia.

Subpart 19.4—Cooperation with the Small
Business Administration

19.401 General. 
(a) The Small Business Act is the authority under which

the Small Business Administration (SBA) and agencies con-
sult and cooperate with each other in formulating policies to
ensure that small business interests will be recognized and
protected. 

(b) The Director of Small and Disadvantaged Business
Utilization serves as the agency focal point for interfacing
with SBA. 

19.402 Small Business Administration procurement
center representatives. 
(a) The SBA may assign one or more procurement center

representatives to any contracting activity or contract admin-
istration office to carry out SBA policies and programs.
Assigned SBA procurement center representatives are
required to comply with the contracting agency’s directives
governing the conduct of contracting personnel and the release
of contract information. The SBA must obtain for its procure-
ment center representatives security clearances required by the
contracting agency. 

(b) Upon their request and subject to applicable acquisi-
tion and security regulations, contracting officers shall give
SBA procurement center representatives access to all rea-
sonably obtainable contract information that is directly
pertinent to their official duties. 

(c) The duties assigned by SBA to its procurement center
representatives include the following:

(1) Reviewing proposed acquisitions to recommend—
(i) The setting aside of selected acquisitions not

unilaterally set aside by the contracting officer, 
(ii) New qualified small, small disadvantaged and

women-owned small business sources, and 
(iii) Breakout of components for competitive

acquisitions.
(2) Reviewing proposed acquisition packages pro-

vided in accordance with 19.202-1(e).  If the SBA
procurement center representative believes that the acquisi-
tion, as proposed, makes it unlikely that small businesses
can compete for the prime contract, the representative shall
recommend any alternate contracting method that the repre-
sentative reasonably believes will increase small business
prime contracting opportunities.  The recommendation shall
be made to the contracting officer within 15 days after
receipt of the package.  
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(3) Recommending concerns for inclusion on solicita-
tion mailing lists or on a list of concerns to be solicited in a
specific acquisition.

(4) Appealing to the chief of the contracting office any
contracting officer’s determination not to solicit a  concern
recommended by the SBA for a particular acquisition, when
not doing so results in no small business being solicited.

(5) Conducting periodic reviews of the contracting
activity to which assigned to ascertain whether it is com-
plying with the small business policies in this regulation.

(6) Sponsoring and participating in conferences and
training designed to increase small business participation in
the contracting activities of the office. 

 

19.403 Small Business Administration breakout
procurement center representative. 
(a)  The SBA is required by section 403 of Pub. L. 98-

577 to assign a breakout procurement center representative
to each major procurement center.  A major procurement
center means a procurement center that, in the opinion of
the administrator, purchases substantial dollar amounts of
other than commercial items, and which has the potential to
incur significant savings as a result of the placement of a
breakout procurement representative. The SBA breakout
procurement center representative is an advocate for (1) the
appropriate use of full and open competition, and (2) the
breakout of items, when appropriate and while maintaining
the integrity of the system in which such items are used. The
SBA breakout procurement center representative is in addi-
tion to the SBA procurement center representative (see
19.402). When an SBA breakout procurement center repre-
sentative is assigned, the SBA is required to assign at least
two collocated small business technical advisors. Assigned
SBA breakout procurement center representatives and tech-
nical advisors are required to comply with the contracting
agency’s directives governing the conduct of contracting
personnel and the release of contract information. The SBA
must obtain for its breakout procurement center representa-
tives and technical advisors security clearances required by
the contracting agency. 

(b) Contracting officers shall comply with 19.402(b) in
their relationships with SBA breakout procurement center
representatives and SBA small business technical advi-
sors. 

(c) The SBA breakout procurement center representative
is authorized to—

(1) Attend any provisioning conference or similar
evaluation session during which determinations are made as
to whether requirements are to be acquired using other than
full and open competition and make recommendations with
respect to such requirements to the members of such con-
ference or session;

(2) Review, at any time, restrictions on competition
previously imposed on items through acquisition method
coding or similar procedures and recommend to personnel
of the appropriate activity the prompt reevaluation of such
limitations;

(3) Review restrictions on competition arising out of
restrictions on the rights of the United States in technical
data and, when appropriate, recommend that personnel of
the appropriate activity initiate a review of the validity of
such an asserted restriction;

(4) Obtain from any governmental source, and make
available to personnel of the appropriate center, technical
data necessary for the preparation of a competitive solicita-
tion package for any item of supply or service previously
acquired noncompetitively due to the unavailability of such
technical data;

(5)  Have access to procurement records and other
data of the procurement center commensurate with the level
of such representative's approved security clearance classi-
fication;

(6) Receive unsolicited engineering proposals and,
when appropriate—

(i) Conduct a value analysis of such proposal to
determine whether it, if adopted, will result in lower costs to
the United States without substantially impeding legitimate
acquisition objectives and forward to personnel of the
appropriate center recommendations with respect to such
proposal; or

(ii) Forward such proposals without analysis to
personnel of the center responsible for reviewing them who
shall furnish the breakout procurement center representative
with information regarding the proposal’s disposition;

(7) Review the systems that account for the acquisi-
tion and management of technical data within the
procurement center to ensure that such systems provide the
maximum availability and access to data needed for the
preparation of offers to sell to the United States those sup-
plies to which such data pertain which potential offerors are
entitled to receive; 

(8)  Appeal the failure by the procurement center to
act favorably on any recommendation made pursuant to
subparagraphs (c)(1) through (7) of this section.  Such
appeal must be in writing and shall be filed and processed
in accordance with the appeal procedures set out at 19.505;

(9)  Conduct familiarization sessions for contracting
officers and other appropriate personnel of the procurement
center to which assigned.  Such sessions shall acquaint the
participants with the duties and objectives of the represen-
tative and shall instruct them in the methods designed to
further the breakout of items for procurement through full
and open competition; and

(10)  Prepare and personally deliver an annual brief-
ing and report to the head of the procurement center to
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which assigned.  Such briefing and report shall detail the
past and planned activities of the representative and shall
contain recommendations for improvement in the operation
of the center as may be appropriate.  The head of such cen-
ter shall personally receive the briefing and report and shall,
within 60 calendar days after receipt, respond, in writing, to
each recommendation made by the representative.

(d) The duties of the SBA small business technical advi-
sors are to assist the SBA breakout procurement center
representative in carrying out the activities described in
(c)(1) through (7) of this section to assist the SBA procure-
ment center representatives (see FAR 19.402).

Subpart 19.5—Set-Asides for Small Business

19.501 General.
(a) The purpose of small business set-asides is to award

certain acquisitions exclusively to small business concerns.
A “set-aside for small business” is the reserving of an acqui-
sition exclusively for participation by small business
concerns. A set-aside may be open to all small businesses. A
set-aside of a single acquisition or a class of acquisitions
may be total or partial.

(b) The determination to make a set-aside may be unilat-
eral or joint. A unilateral determination is one which is made
by the contracting officer. A joint determination is one
which is recommended by the Small Business
Administration (SBA) procurement center representative
and concurred in by the contracting officer.

(c) The contracting officer shall review acquisitions to
determine if they can be set aside for small business, giving
consideration to the recommendations of agency personnel
having cognizance of the agency’s small and disadvantaged
business utilization program and documenting why a set-
aside is inappropriate when the acquisition is not set aside.
If the acquisition is set aside based on this review, it is a uni-
lateral set-aside by the contracting officer. Agencies may
establish threshold levels for this review depending upon
their needs.

(d) At the request of an SBA procurement center repre-
sentative, the contracting officer shall make available for
review at the contracting office (to the extent of the SBA
representative’s security clearance) all proposed acquisi-
tions in excess of the micro-purchase threshold that have
not been unilaterally set aside for small business.

(e) To the extent practicable, unilateral determinations
initiated by a contracting officer shall be used as the basis
for small business set-asides rather than joint determina-
tions by an SBA procurement center representative and a
contracting officer.

(f) All solicitations involving set-asides must specify the
applicable small business size standard and product classifi-
cation (see 19.303).

(g) Except as authorized by law, a contract may not be
awarded as a result of a set-aside if the cost to the awarding
agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirements for setting aside acquisitions.
The contracting officer shall set aside an individual acquisi-
tion or class of acquisitions when it is determined to be in
the interest of (a) maintaining or mobilizing the Nation’s
full productive capacity, (b) war or national defense pro-
grams, or (c) assuring that a fair proportion of Government
contracts in each industry category is placed with small
business concerns, and when the circumstances described in
19.502-2 or 19.502-3(a) exist. This requirement does not
apply to purchases of $2,500 or less, or purchases from
required sources of supply under Part 8 (

 

e.g., Federal Prison
Industries, Committee for Purchase from People Who are
Blind or Severely Disabled, and Federal Supply Schedule
contracts).  

19.502-2 Total set-asides.
(a)  Each acquisition of supplies or services that has an

anticipated dollar value exceeding $2,500, but not over
$100,000, is automatically reserved exclusively for small
business concerns and shall be set aside unless the contract-
ing officer determines there is not a reasonable expectation
of obtaining offers from two or more responsible small busi-
ness concerns that are competitive in terms of market prices,
quality, and delivery.  If the contracting officer does not pro-
ceed with the small business set-aside and purchases on an
unrestricted basis, the contracting officer shall include in the
contract file the reason for this unrestricted purchase.  If the
contracting officer receives only one acceptable offer from
a responsible small business concern in response to a set-
aside, the contracting officer should make an award to that
firm.  If the contracting officer receives no acceptable offers
from responsible small business concerns, the set-aside
shall be withdrawn and the requirement, if still valid, shall
be resolicited on an unrestricted basis.  The small business
reservation does not preclude the award of a contract with a
value not greater than $100,000 under Subpart 19.8,
Contracting with the Small Business Administration, or
under 19.1006(c), Emerging small business set-aside.

(b) The contracting officer shall set aside any acquisition
over $100,000 for small business participation when there is
a reasonable expectation that (1) offers will be obtained
from at least two responsible small business concerns offer-
ing the products of different small business concerns (but
see paragraph (c) of this subsection); and (2) award will be
made at fair market prices.  Total small business set-asides
shall not be made unless such a reasonable expectation
exists (but see 19.502-3 as to partial set-asides).  Although
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past acquisition history of an item or similar items is always
important, it is not the only factor to be considered in deter-
mining whether a reasonable expectation exists.  In making
R&D small business set-asides, there must also be a reason-
able expectation of obtaining from small businesses the best
scientific and technological sources consistent with the
demands of the proposed acquisition for the best mix of
cost, performances, and schedules.

(c)  For set-asides other than for construction or services,
any concern proposing to furnish a product which it did not
itself manufacture must furnish the product of a small busi-
ness manufacturer unless the SBA has granted either a
waiver or exception to the nonmanufacturer rule (see
19.102(f)).  In industries where the SBA finds that there are
no small business manufacturers, it may issue a waiver to
the nonmanufacturer rule (see 19.102(f)(4) and (5)).  In
addition, SBA has excepted procurements processed under
simplified acquisition procedures (see Part 13), where the
anticipated cost of the procurement will not exceed
$25,000, from the nonmanufacturer rule.  Waivers permit
small businesses to provide any firm’s product.  The excep-
tion permits small businesses to provide any domestic
firm’s product.  In both of these cases, the contracting offi-
cer’s determination in paragraph (b)(1) of this subsection or
the decision not to set aside a procurement reserved for
small business under paragraph (a) of this subsection will be
based on the expectation of receiving offers from at least
two responsible small businesses, including nonmanufac-
turers, offering the products of different concerns.

(d) The requirements of this subsection do not apply to
acquisitions over $25,000 during the period when set-asides
cannot be considered for the four designated industry
groups (see 19.1006(b)).

19.502-3 Partial set-asides.
(a) The contracting officer shall set aside a portion of an

acquisition, except for construction, for exclusive small
business participation when—

(1) A total set-aside is not appropriate (see 19.502-2);
(2) The requirement is severable into two or more

economic production runs or reasonable lots;
(3) One or more small business concerns are expected

to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at a fair mar-
ket price;

(4) The acquisition is not subject to simplified acqui-
sition procedures; and

(5) A partial set-aside shall not be made if there is a
reasonable expectation that only two concerns (one large
and one small) with capability will respond with offers
unless authorized by the head of a contracting activity on a
case-by-case basis. Similarly, a class of acquisitions, not
including construction, may be partially set aside. Under
certain specified conditions, partial set-asides may be used
in conjunction with multiyear contracting procedures.

(b) When the contracting officer determines that a por-
tion of an acquisition is to be set aside, the requirement shall 
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this section).  Acquisitions in the designated industry groups
shall continue to be considered for placement under the 8(a)
program (see Subpart 19.8).

(2) Agencies may reinstate the use of small business
set-asides as necessary to meet their assigned goals, but
only within organizational unit(s) that failed to meet the
small business participation goal.

(c) 

 

Emerging small business set-aside. (1) All acquisi-
tions in the four designated industry groups with an
estimated value equal to or less than the emerging small
business reserve amount established by the Office of
Federal Procurement Policy shall be set aside for ESB's;
provided that the contracting officer determines that there is
a reasonable expectation of obtaining offers from two or
more responsible ESB's that will be competitive in terms of
market price, quality, and delivery.  If no such reasonable
expectation exists, the contracting officer shall—

(i) For acquisitions $25,000 or less, proceed in
accordance with Subpart 19.5; or

(ii) For acquisitions over $25,000, proceed in
accordance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB
set-aside and receives a quotation from only one ESB at a
reasonable price, the contracting officer shall make the
award.  If there is no quote from an ESB, or the quote is not
at a reasonable price, then the contracting officer shall can-
cel the ESB set-aside and proceed in accordance with
paragraph (c)(1) (i) or (ii) of this section.

(3) When using other than simplified acquisition pro-
cedures for ESB set-asides, the clause at 52.219-14,
Limitations on Subcontracting, shall be placed in all solici-
tations and resulting contracts.

(d) To expand small business participation in the tar-
geted industry categories, each participating agency will
develop and implement a time-phased strategy with incre-
mental goals, including reporting on goal attainment.  To the
extent practicable, provisions that encourage and promote
teaming and joint ventures shall be considered.  These pro-
visions should permit small business firms to effectively
compete for contracts that individual small businesses
would be ineligible to compete for because of lack of pro-
duction capacity or capability.

 

19.1007 Solicitation provisions.
(a) The contracting officer shall insert in full text the

provision at 52.219-19, Small Business Concern
Representation for the Small Business Competitiveness
Demonstration Program, in all solicitations in the four des-
ignated industry groups.

(b) The contracting officer shall insert in full text the
provision at 52.219-20, Notice of Emerging Small Business

Set-Aside, in all solicitations for emerging small businesses
in accordance with 19.1006(c).

(c) The contracting officer shall insert in full text the
provision at 52.219-21, Small Business Size Representation
for Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program, in all solicita-
tions issued in each of the targeted industry categories under
the Small Business Competitiveness Demonstration
Program that are expected to result in a contract award in
excess of $25,000.

Subpart 19.11—Price Evaluation Adjustment
for Small Disadvantaged Business Concerns

19.1101 General.
A price evaluation adjustment for small disadvantaged

business concerns shall be applied as determined by the
Department of Commerce (see 19.201(b)).  Joint ventures
may qualify provided the requirements set forth in 13 CFR
124.1002(f) are met.

19.1102 Applicability.
(a) The price evaluation adjustment shall be used in com-

petitive acquisitions.
(b) The price evaluation adjustment shall not be used in

acquisitions that—
(1) Are not greater than the simplified acquisition

threshold;
(2) Are awarded pursuant to the 8(a) program; or
(3) Are set aside for small business concerns.

19.1103 Procedures.
(a) Give offers from small disadvantaged business con-

cerns a price evaluation adjustment by adding the factor
determined by the Department of Commerce to all offers,
except—

(1) Offers from small disadvantaged business con-
cerns that have not waived the evaluation adjustment;

(2) Otherwise successful offers of eligible products
under the Trade Agreements Act when the acquisition
equals or exceeds the dollar threshold in 25.402;

(3) Otherwise successful offers where application of
the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government;

(4) For DOD, NASA, and Coast Guard acquisitions,
otherwise successful offers from historically black colleges
and universities or minority institutions; or

(5) For DOD acquisitions, otherwise successful offers
of qualifying country end products (see DFARS 225.000-70
and 252.225-7001).
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(b) Apply the factor on a line item basis or apply it to any
group of items on which award may be made.  Add other
evaluation factors such as transportation costs or rent-free
use of Government facilities to the offers before applying
the price evaluation adjustment.

(c) Do not evaluate offers using the price evaluation
adjustment when it would cause award, as a result of this
adjustment, to be made at a price that exceeds fair market
price by more than the factor as determined by the
Department of Commerce (see 19.202-6(a)).

19.1104  Solicitation provisions and contract clauses.
The contracting officer shall insert the clause at 52.219-

23, Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns, in solicitations and con-
tracts when the circumstances in 19.1102 apply.  The
contracting officer shall insert the authorized price evalua-
tion adjustment factor.  The clause shall be used with its
Alternate I when the contracting officer determines that
there are no small disadvantaged business manufacturers
that can meet the requirements of the solicitation.
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Subpart 33.1—Protests
33.101 Definitions.
33.102 General.
33.103 Protests to the agency.
33.104 Protests to GAO.
33.105 [Reserved]
33.106 Solicitation provision and contract clause.

Subpart 33.2—Disputes and Appeals
33.201 Definitions.
33.202 Contract Disputes Act of 1978.
33.203 Applicability.
33.204 Policy.
33.205 Relationship of the Act to Public Law 85-804.
33.206 Initiation of a claim.
33.207 Contractor certification.
33.208 Interest on claims.
33.209 Suspected fraudulent claims.
33.210 Contracting officer's authority.
33.211 Contracting officer's decision.
33.212 Contracting officer's duties upon appeal.
33.213 Obligation to continue performance.
33.214 Alternative dispute resolution (ADR).
33.215 Contract clause.

33.000 Scope of part.
This part prescribes policies and procedures for filing

protests and for processing contract disputes and appeals.

Subpart 33.1—Protests

33.101 Definitions.
“Day,” as used in this subpart, means a calendar day,

unless otherwise specified. In the computation of any
period—

(a) The day of the act, event, or default from which the
designated period of time begins to run is not included; and

(b) The last day after the act, event, or default is included
unless—

(1) The last day is a Saturday, Sunday, or Federal hol-
iday; or 

(2) In the case of a filing of a paper at any appropriate
administrative forum, the last day is a day on which weather
or other conditions cause the closing of the forum for all or
part of the day, in which event the next day on which the
appropriate administrative forum is open is included.

“Filed,” as used in this subpart, means the complete
receipt of any document by an agency before its close of
business. Documents received after close of business are
considered filed as of the next day. Unless otherwise stated,

the agency close of business is presumed to be 4:30 p.m.,
local time.

“Interested party for the purpose of filing a protest,” as
used in this subpart, means an actual or prospective offeror
whose direct economic interest would be affected by the
award of a contract or by the failure to award a contract.

“Protest,” as used in this subpart, means a written objec-
tion by an interested party to any of the following:

(a) A solicitation or other request by an agency for offers
for a contract for the procurement of property or services.

(b) The cancellation of the solicitation or other request.
(c) An award or proposed award of the contract.
(d) A termination or cancellation of an award of the con-

tract, if the written objection contains an allegation that the
termination or cancellation is based in whole or in part on
improprieties concerning the award of the contract.

33.102 General.
(a) Contracting officers shall consider all protests and

seek legal advice, whether protests are submitted before or
after award and whether filed directly with the agency or the
General Accounting Office (GAO). (See 19.302 for
protests of small business status, and 19.305 for protests of
disadvantaged business status.)

(b) If, in connection with a protest, the head of an agency
determines that a solicitation, proposed award, or award
does not comply with the requirements of law or regulation,
the head of the agency may—

(1) Take any action that could have been recom-
mended by the Comptroller General had the protest been
filed with the General Accounting Office; and 

(2) Pay appropriate costs as stated in 33.104(h).
(3) Require the awardee to reimburse the

Government’s costs, as provided in this paragraph, where a
postaward protest is sustained as the result of an awardee’s
intentional or negligent misstatement, misrepresentation, or
miscertification. In addition to any other remedy available,
and pursuant to the requirements of Subpart 32.6, the
Government may collect this debt by offsetting the amount
against any payment due the awardee under any contract
between the awardee and the Government.

(i) When a protest is sustained by GAO under cir-
cumstances that may allow the Government to seek
reimbursement for protest costs, the contracting officer will
determine whether the protest was sustained based on the
awardee’s negligent or intentional misrepresentation. If the
protest was sustained on several issues, protest costs shall
be apportioned according to the costs attributable to the
awardee’s actions.

(ii) The contracting officer shall review the amount
of the debt, degree of the awardee’s fault, and costs of col-
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lection, to determine whether a demand for reimbursement
ought to be made. If it is in the best interests of the
Government to seek reimbursement, the contracting officer
shall notify the contractor in writing of the nature and
amount of the debt, and the intention to collect by offset if
necessary. Prior to issuing a final decision, the contracting
officer shall afford the contractor an opportunity to inspect
and copy agency records pertaining to the debt to the extent
permitted by statute and regulation, and to request review of
the matter by the head of the contracting activity.

(iii) When appropriate, the contracting officer shall
also refer the matter to the agency debarment official for
consideration under Subpart 9.4.

(c) In accordance with 31 U.S.C. 1558, with respect to any
protest filed with the GAO, if the funds available to the agency
for a contract at the time a protest is filed in connection with a
solicitation for, proposed award of, or award of such a contract
would otherwise expire, such funds shall remain available for
obligation for 100 days after the date on which the final ruling
is made on the protest. A ruling is considered final on the date
on which the time allowed for filing an appeal or request for
reconsideration has expired, or the date on which a decision is
rendered on such appeal or request, whichever is later.

(d) Protest likely after award. The contracting officer
may stay performance of a contract within the time period
contained in subparagraph 33.104(c)(1) if the contracting
officer makes a written determination that—

(1) A protest is likely to be filed; and
(2) Delay of performance is, under the circumstances,

in the best interests of the United States.
(e) An interested party wishing to protest is encouraged

to seek resolution within the agency (see 33.103) before fil-
ing a protest with the GAO, but may protest to the GAO in
accordance with GAO regulations (4 CFR Part 21).

(f) No person may file a protest at GAO for a procure-
ment integrity violation unless that person reported to the
contracting officer the information constituting evidence of
the violation within 14 days after the person first discovered
the possible violation (41 U.S.C. 423(g)).

33.103 Protests to the agency.
(a) Reference. Executive Order 12979, Agency

Procurement Protests, establishes policy on agency procure-
ment protests.

(b) Prior to submission of an agency protest, all parties
shall use their best efforts to resolve concerns raised by an
interested party at the contracting officer level through open
and frank discussions.

(c) The agency should provide for inexpensive, informal,
procedurally simple, and expeditious resolution of protests.
Where appropriate, the use of alternative dispute resolution
techniques, third party neutrals, and another agency’s person-
nel are acceptable protest resolution methods.

(d) The following procedures are established to resolve
agency protests effectively, to build confidence in the
Government’s acquisition system, and to reduce protests
outside of the agency:

(1) Protests shall be concise and logically presented
to facilitate review by the agency. Failure to substantially
comply with any of the requirements of subparagraph (d)(2)
of this section may be grounds for dismissal of the protest.

(2) Protests shall include the following information:
(i) Name, address, and fax and telephone numbers

of the protester.
(ii) Solicitation or contract number.
(iii) Detailed statement of the legal and factual

grounds for the protest, to include a description of resulting
prejudice to the protester.

(iv) Copies of relevant documents.
(v) Request for a ruling by the agency.
(vi) Statement as to the form of relief requested.
(vii) All information establishing that the protester

is an interested party for the purpose of filing a protest.
(viii) All information establishing the timeliness

of the protest.
(3) All protests filed directly with the agency will be

addressed to the contracting officer or other official desig-
nated to receive protests.

(4) In accordance with agency procedures, interested
parties may request an independent review of their protest at
a level above the contracting officer; solicitations should
advise potential bidders and offerors that this review is
available. Agency procedures and/or solicitations shall
notify potential bidders and offerors whether this indepen-
dent review is available as an alternative to consideration by
the contracting officer of a protest or is available as an
appeal of a contracting officer decision on a protest.
Agencies shall designate the official(s) who are to conduct
this independent review, but the official(s) need not be
within the contracting officer’s supervisory chain.  When
practicable, officials designated to conduct the independent
review should not have had previous personal involvement
in the procurement.  If there is an agency appellate review
of the contracting officer’s decision on the protest, it will
not extend GAO’s timeliness requirements.  Therefore, any
subsequent protest to the GAO must be filed within 10 days
of knowledge of initial adverse agency action
(4 CFR 21.2(a)(3)).

(e) Protests based on alleged apparent improprieties in a
solicitation shall be filed before bid opening or the closing
date for receipt of proposals.  In all other cases, protests
shall be filed no later than 10 days after the basis of protest
is known or should have been known, whichever is earlier.
The agency, for good cause shown, or where it determines
that a protest raises issues significant to the agency’s acqui-
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52.219-9 Small, Small Disadvantaged and Women-Owned
Small Business Subcontracting Plan.

52.219-10 Incentive Subcontracting Program.
52.219-11 Special 8(a) Contract Conditions.
52.219-12 Special 8(a) Subcontract Conditions.
52.219-13 [Reserved]
52.219-14 Limitations on Subcontracting.
52.219-15 [Reserved]
52.219-16 Liquidated Damages—Subcontracting Plan.
52.219-17 Section 8(a) Award.
52.219-18 Notification of Competition Limited to Eligible 8(a)

Concerns.
52.219-19 Small Business Concern Representation for the Small

Business Competitiveness Demonstration Program.
52.219-20 Notice of Emerging Small Business Set-Aside.
52.219-21 Small Business Size Representation for Targeted

Industry Categories under the Small Business
Competitiveness Demonstration Program.

52.219-22 Small Disadvantaged Business Status.
52.219-23 Notice of Price Evaluation Adjustment for Small

Disadvantaged Business Concerns.
52.220— 52.221  [Reserved]
52.222-1 Notice to the Government of Labor Disputes.
52.222-2 Payment for Overtime Premiums.
52.222-3 Convict Labor.
52.222-4 Contract Work Hours and Safety Standards Act—

Overtime Compensation.
52.222-5 [Reserved]
52.222-6 Davis-Bacon Act.
52.222-7 Withholding of Funds.
52.222-8 Payrolls and Basic Records.
52.222-9 Apprentices and Trainees.
52.222-10 Compliance with Copeland Act Requirements.
52.222-11 Subcontracts (Labor Standards).
52.222-12 Contract Termination—Debarment.
52.222-13 Compliance with Davis-Bacon and Related Act

Regulations.
52.222-14 Disputes Concerning Labor Standards.
52.222-15 Certification of Eligibility.
52.222-16 Approval of Wage Rates.
52.222-17 Labor Standards for Construction Work—Facilities

Contracts.
52.222-18—52.222-19 [Reserved]
52.222-20 Walsh-Healey Public Contracts Act.
52.222-21 Certification of Nonsegregated Facilities.
52.222-22 Previous Contracts and Compliance Reports.
52.222-23 Notice of Requirement for Affirmative Action to

Ensure Equal Employment Opportunity.
52.222-24 Preaward On-Site Equal Opportunity Compliance

Review.
52.222-25 Affirmative Action Compliance.
52.222-26 Equal Opportunity.
52.222-27 Affirmative Action Compliance Requirements for

Construction.
52.222-28 Equal Opportunity Preaward Clearance of

Subcontracts.
52.222-29 Notification of Visa Denial.
52.222-30—52.222-34 [Reserved]

52.222-35 Affirmative Action for Disabled Veterans and
Veterans of the Vietnam Era.

52.222-36 Affirmative Action for Workers with Disabilities.
52.222-37 Employment Reports on Disabled Veterans and

Veterans of the Vietnam Era.
52.222-38—52.222-40 [Reserved]
52.222-41 Service Contract Act of 1965, as Amended.
52.222-42 Statement of Equivalent Rates for Federal Hires.
52.222-43 Fair Labor Standards Act and Service Contract Act—

Price Adjustment (Multiple Year and Option
Contracts).

52.222-44 Fair Labor Standards Act and Service Contract Act—
Price Adjustment.

52.222-45 [Reserved]
52.222-46 Evaluation of Compensation for Professional

Employees.
52.222-47 SCA Minimum Wages and Fringe Benefits

Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining
Agreements (CBA).

52.222-48 Exemption from Application of Service Contract Act
Provisions for Contracts for Maintenance,
Calibration, and/or Repair of Certain Information
Technology, Scientific and Medical and/or Office and
Business Equipment—Contractor Certification.

52.222-49 Service Contract Act—Place of Performance
Unknown.

52.222-50 Nondisplacement of Qualified Workers.
52.223-1 Clean Air and Water Certification.
52.223-2 Clean Air and Water.
52.223-3 Hazardous Material Identification and Material

Safety Data.
52.223-4 Recovered Material Certification.
52.223-5 Pollution Prevention and Right-to-Know Information.
52.223-6 Drug-Free Workplace.
52.223-7 Notice of Radioactive Materials.
52.223-8 [Reserved]
52.223-9 Certification and Estimate of Percentage of

Recovered Material Content for EPA Designated
Items.

52.223-10 Waste Reduction Program.
52.223-11 Ozone-Depleting Substances.
52.223-12 Refrigeration Equipment and Air Conditioners.
52.223-13 Certification of Toxic Chemical Release Reporting.
52.223-14 Toxic Chemical Release Reporting.
52.224-1 Privacy Act Notification.
52.224-2 Privacy Act.
52.225-1 Buy American Certificate.
52.225-2 Waiver of Buy American Act for Civil Aircraft and

Related Articles.
52.225-3 Buy American Act—Supplies.
52.225-4 Evaluation of Foreign Currency Offers.
52.225-5 Buy American Act—Construction Materials.
52.225-6 Balance of Payments Program Certificate.
52.225-7 Balance of Payments Program.
52.225-8 Buy American Act—Trade Agreements—Balance of

Payments Program Certificate.
52.225-9 Buy American Act—Trade Agreements—Balance of

Payments Program.
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52.225-10 Duty-Free Entry.
52.225-11 Restrictions on Certain Foreign Purchases.
52.225-12 Notice of Buy American Act Requirement—

Construction Materials.
52.225-13 Notice of Buy American Act Requirement—

Construction Materials under Trade Agreements Act
and North American Free Trade Agreement.

52.225-14 Inconsistency Between English Version and
Translation of Contract.

52.225-15 Buy American Act—Construction Materials under
Trade Agreements Act and North American Free
Trade Agreement.

52.225-16—52.225-17 [Reserved]
52.225-18 European Union Sanction for End Products.
52.225-19 European Union Sanction for Services.
52.225-20 Buy American Act—North American Free Trade

Agreement Implementation Act—Balance of
Payments Program Certificate.

52.225-21 Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of
Payments Program.

52.225-22 Balance of Payments Program—Construction
Materials—NAFTA.

52.226-1 Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.

52.226-2 Historically Black College or University and
Minority Institution Representation.

52.227-1 Authorization and Consent.
52.227-2 Notice and Assistance Regarding Patent and

Copyright Infringement.
52.227-3 Patent Indemnity.
52.227-4 Patent Indemnity—Construction Contracts.
52.227-5 Waiver of Indemnity.
52.227-6 Royalty Information.
52.227-7 Patents—Notice of Government Licensee.
52.227-8 [Reserved]
52.227-9 Refund of Royalties.
52.227-10 Filing of Patent Applications—Classified Subject

Matter.
52.227-11 Patent Rights—Retention by the Contractor (Short

Form).
52.227-12 Patent Rights—Retention by the Contractor (Long

Form).
52.227-13 Patent Rights—Acquisition by the Government.
52.227-14 Rights in Data—General.  
52.227-15 Representation of Limited Rights Data and Restricted

Computer Software.
52.227-16 Additional Data Requirements.
52.227-17 Rights in Data—Special Works.
52.227-18 Rights in Data—Existing Works.
52.227-19 Commercial Computer Software—Restricted Rights.
52.227-20 Rights in Data—SBIR Program.
52.227-21 Technical Data Declaration, Revision, and

Withholding of Payment—Major Systems.
52.227-22 Major System—Minimum Rights.
52.227-23 Rights to Proposal Data (Technical).
52.228-1 Bid Guarantee.

52.228-2 Additional Bond Security.
52.228-3 Workers' Compensation Insurance (Defense Base

Act).
52.228-4 Workers' Compensation and War-Hazard Insurance

Overseas.
52.228-5 Insurance—Work on a Government Installation.
52.228-6 [Reserved]
52.228-7 Insurance—Liability to Third Persons.
52.228-8 Liability and Insurance—Leased Motor Vehicles.
52.228-9 Cargo Insurance.
52.228-10 Vehicular and General Public Liability Insurance.
52.228-11 Pledges of Assets.
52.228-12 Prospective Subcontractor Requests for Bonds.
52.228-13 Alternative Payment Protections.
52.228-14 Irrevocable Letter of Credit.
52.228-15 Performance and Payment Bonds—Construction.
52.228-16 Performance and Payment Bonds—Other Than

Construction.
52.229-1 State and Local Taxes.
52.229-2 North Carolina State and Local Sales and Use Tax.
52.229-3 Federal, State, and Local Taxes.
52.229-4 Federal, State, and Local Taxes (Noncompetitive

Contract).
52.229-5 Taxes—Contracts Performed in U.S. Possessions or

Puerto Rico.
52.229-6 Taxes—Foreign Fixed-Price Contracts.
52.229-7 Taxes—Fixed-Price Contracts with Foreign

Governments.
52.229-8 Taxes—Foreign Cost-Reimbursement Contracts.
52.229-9 Taxes—Cost-Reimbursement Contracts with Foreign

Governments.
52.229-10 State of New Mexico Gross Receipts and

Compensating Tax.
52.230-1 Cost Accounting Standards Notices and Certification.
52.230-2 Cost Accounting Standards.
52.230-3 Disclosure and Consistency of Cost Accounting

Practices.
52.230-4 Consistency in Cost Accounting Practices.
52.230-5 Cost Accounting Standards—Educational Institution.
52.230-6 Administration of Cost Accounting Standards.
52.231 [Reserved]
52.232-1 Payments.
52.232-2 Payments under Fixed-Price Research and

Development Contracts.
52.232-3 Payments under Personal Services Contracts.
52.232-4 Payments under Transportation Contracts and

Transportation-Related Services Contracts.
52.232-5 Payments under Fixed-Price Construction Contracts.
52.232-6 Payment under Communication Service Contracts

with Common Carriers.
52.232-7 Payments under Time-and-Materials and Labor-Hour

Contracts.
52.232-8 Discounts for Prompt Payment.
52.232-9 Limitation on Withholding of Payments.
52.232-10 Payments under Fixed-Price Architect-Engineer

Contracts.
52.232-11 Extras.
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the Government, price and other factors considered.  The
following factors shall be used to evaluate offers:

___________________________________________
___________________________________________
___________________________________________

[

 

Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past per-
formance (see FAR 15.304) and include them in the relative
order of importance of the evaluation factors, such as in
descending order of importance.]  
Technical and past performance, when combined, are
__________ [Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.](b)
Options. The Government will evaluate offers for award
purposes by adding the total price for all options to the total
price for the basic requirement.  The Government may
determine that an offer is unacceptable if the option prices
are significantly unbalanced.  Evaluation of options shall
not obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror
within the time for acceptance specified in the offer, shall
result in a binding contract without further action by either
party.  Before the offer's specified expiration time, the
Government may accept an offer (or part of an offer),
whether or not there are negotiations after its receipt, unless
a written notice of withdrawal is received before award.

(End of provision)

 

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following

provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (OCT 1998)

(a) Definitions.  As used in this provision:
“Emerging small business” means a small business con-

cern whose size is no greater than 50 percent of the
numerical size standard for the standard industrial classifi-
cation code designated. 

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
Government contracts, and qualified as a small business
under the criteria in 13 CFR Part 121 and size standards in
this solicitation.

“Women-owned small business concern” means a small
business concern— 

(1) Which is at least 51 percent owned by one or more
women or, in the  case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and 

(2) Whose management and daily business operations
are controlled by one or more women. 

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more women;
or in the case of any publicly owned business, at least 51
percent of the stock of which is owned by one or more
women; and whose management and daily business opera-
tions are controlled by one or more women. 

(b) Taxpayer identification number (TIN) (26 U.S.C.
6050M).  (1) Taxpayer Identification Number (TIN).

 

n TIN:_____________________.
n TIN has been applied for.
n TIN is not required because:

n Offeror is a nonresident alien, foreign corpora-
tion, or foreign partnership that does not have income
effectively connected with the conduct of a trade or business
in the U.S. and does not have an office or place of business
or a fiscal paying agent in the U.S.;

n Offeror is an agency or instrumentality of a for-
eign government;

n Offeror is an agency or instrumentality of a
Federal, state, or local government;

n Other.  State basis.______________________
(2) Corporate status.
n Corporation providing medical and health care ser-

vices, or engaged in the billing and collecting of payments
for such services;

n Other corporate entity;
n Not a corporate entity:

n Sole proprietorship
n Partnership
n Hospital or extended care facility described in 

26 CFR 501(c)(3) that is exempt from taxation under 26
CFR 501(a).

(3) Common parent.
n Offeror is not owned or controlled by a common

parent:
n Name and TIN of common parent:
Name ____________________________________
TIN ______________________________________

(c) Offerors must complete the following representations
when the resulting contract is to be performed inside the
United States, its territories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of
Columbia.  Check all that apply.

(1) Small business concern.  The offeror represents as
part of its offer that it n is, n is not a small business concern. 
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(2) Small disadvantaged business concern. The
offeror represents, for general statistical purposes, that it n
is, n is not, a small disadvantaged business concern as
defined in 13 CFR 124.1002.

(3) Women-owned small business concern.  The
offeror represents that it n is, n is not a women-owned
small business concern.

NOTE:  Complete paragraphs (c)(4) and (c)(5)
only if this solicitation is expected to exceed the sim-
plified acquisition threshold. 

(4) Women-owned business concern. The offeror repre-
sents that it n is, n is not, a women-owned business concern. 

(5) Tie bid priority for labor surplus area concerns.  If
this is an invitation for bid, small business offerors may
identify the labor surplus areas in which costs to be incurred
on account of manufacturing or production (by offeror or
first-tier subcontractors) amount to more than 50 percent of
the contract price: 

___________________________________________

(6) Small Business Size for the Small Business
Competitiveness Demonstration Program and for the
Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program. [Complete only
if the offeror has represented itself to be a small business
concern under the size standards for this solicitation.]

(i) (Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).) The
offeror represents as part of its offer that it n is, n is not an
emerging small business.

(ii) (Complete only for solicitations indicated in an
addendum as being for one of the targeted industry cate-
gories (TICs) or four designated industry groups (DIGs).)
Offeror represents as follows: 

(A) Offeror's number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or 

(B) Offeror's average annual gross revenue for
the last 3 fiscal years (check the Average Annual Gross
Number of Revenues column if size standard stated in the
solicitation is expressed in terms of annual receipts).
(Check one of the following):

(7) (Complete only if the solicitation contains the
clause at FAR 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns,
and the offeror desires a benefit based on its disadvantaged
status.)

(i) General.  The offeror represents that either—
(A) It n is, n is not certified by the Small

Business Administration as a small disadvantaged business
concern and is listed, on the date of this representation, on
the register of small disadvantaged business concerns main-
tained by the Small Business Administration, and that no
material change in disadvantaged ownership and control has
occurred since its certification, and, where the concern is
owned by one or more individuals claiming disadvantaged
status, the net worth of each individual upon whom the cer-
tification is based does not exceed $750,000 after taking
into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); or

(B) It n has, n has not submitted a completed
application to the Small Business Administration or a
Private Certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR 124, Subpart
B, and a decision on that application is pending, and that no
material change in disadvantaged ownership and control has
occurred since its application was submitted.

(ii)  n Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns.
The offeror represents, as part of its offer, that it is a joint
venture that complies with the requirements in 13 CFR
124.1002(f) and that the representation in paragraph
(c)(7)(i) of this provision is accurate for the small disadvan-
taged business concern that is participating in the joint
venture.  [The offeror shall enter the name of the small dis-
advantaged business concern that is participating in the
joint venture:___________________.] 

(d) Certifications and representations required to imple-
ment provisions of Executive Order 11246—(1)
Certification of non-segregated facilities. (Applies only if
the contract amount is expected to exceed $10,000)—By
submission of this offer, the offeror certifies that it does not
and will not maintain or provide for its employees, any
facilities that are segregated on the basis of race, color, reli-
gion, or national origin because of habit, local custom, or
otherwise and that it does not and will not permit its
employees to perform their services at any location where
segregated facilities are maintained.  The  offeror agrees that
a breach of this certification is a violation of the Equal
Opportunity clause in the contract. 

(2) Previous contracts and compliance.  The offeror
represents that—

(i) It n has, n has not, participated in a previous
contract or subcontract subject either to the Equal
Opportunity clause of this solicitation, the clause  originally

__ 50 or fewer
__ 51—100
__ 101—250
__ 251—500
__ 501—750
__ 751—1,000
__ Over 1,000

__ $1 million or less
__ $1,000,001—$2 million
__ $2,000,001—$3.5 million
__ $3,500,001—$5 million
__ $5,000,001—$10 million
__ $10,000,001—$17 million
__ Over $17 million

NUMBER OF EMPLOYEES
AVERAGE ANNUAL GROSS

REVENUES
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contained in Section 310 of Executive Order 10925, or the
clause contained in Section 201 of Executive Order 11114;
and

(ii) It n has, n has not, filed all required compli-
ance reports. 

(3) Affirmative Action Compliance.  The offeror rep-
resents that—

(i) It n has developed and has on file, n has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR Subparts 60-1 and 60-2), or 

(ii) It n has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor. 

(e) Certification Regarding Payments to Influence
Federal Transactions (31 U.S.C. 1352).  (Applies only if the
contract is expected to exceed $100,000.) By submission of
its offer, the offeror certifies to the best of its knowledge and
belief that no Federal appropriated funds have been paid or
will be paid to any person for influencing or attempting to
influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress or an
employee of a Member of Congress on his or her behalf in
connection with the award of any resultant contract.

(f) Buy American Act—Trade Agreements—Balance of
Payments Program Certificate.  (Applies only if FAR clause
52.225-9, Buy American Act—Trade Agreement—Balance
of Payments Program, is included in this solicitation.) (1)
The offeror hereby certifies that each end product, except
those listed in  paragraph (f)(2) of this provision, is a
domestic end product (as defined in the clause entitled “Buy
American Act—Trade Agreements—Balance of Payments
Program”) and that components of unknown origin have
been considered to have been mined, produced, or  manu-
factured outside the United States, a designated country, a
North American Free Trade Agreement (NAFTA) country,
or a Caribbean Basin country, as defined in section 25.401
of the Federal Acquisition Regulation. 

(2) Excluded End Products:

(3) Offers will be evaluated by giving certain prefer-
ences to domestic end products, designated country end
products, NAFTA country end products, and Caribbean
Basin country end products over other end products. In
order to obtain these preferences in the evaluation of each
excluded end product listed in paragraph (f)(2) of this pro-

vision,  offerors must identify and certify below those
excluded end products that are designated or NAFTA coun-
try end products, or Caribbean Basin country end products.
Products that  are not identified and certified below will not
be deemed designated country end products, NAFTA coun-
try end products, or Caribbean Basin country end products.
Offerors must certify by inserting the applicable line item
numbers in the following: 

(i) The offeror certifies that the following supplies
qualify as “designated or NAFTA country end products” as
those terms are defined in the clause entitled “Buy American
Act—Trade Agreements—Balance of Payments Program”: 

_______________________________________
_______________________________________
_______________________________________

(Insert line item numbers) 
(ii) The offeror certifies that the following sup-

plies qualify as  “Caribbean Basin country end products” as
that term is defined in the clause entitled  “Buy American
Act—Trade Agreements—Balance of Payments Program”: 

_______________________________________
_______________________________________
_______________________________________

(Insert line item numbers) 
(4) Offers will be evaluated in accordance with FAR

Part 25.
(g)(1) Buy American Act—North American Free Trade

Agreement Implementation Act—Balance of Payments
Program.  (Applies only if FAR  clause 52.225-21, Buy
American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program, is
included in this solicitation.) (i) The offeror certifies that
each end product being offered, except those listed in para-
graph (g)(1)(ii) of this provision, is a domestic end product
(as defined in the clause entitled “Buy American Act—North
American Free Trade Agreement Implementation Act—
Balance of Payments Program,” and that components of
unknown origin have been considered to have been mined,
produced, or manufactured outside the United States.

(ii) Excluded End Products: 

(iii) Offers will be evaluated by giving certain
preferences to domestic end products or NAFTA country
end products over other end products.  In order to obtain
these preferences in the evaluation of each excluded end
product listed in paragraph (g)(1)(ii) of this provision, offer-
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ors must identify and certify below those excluded end
products that are NAFTA country end products.  Products
that are not identified and certified below will not be
deemed NAFTA country end products.  The offeror certifies
that the following supplies qualify as “NAFTA country end
products” as that term is defined in the clause entitled “Buy
American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program”:

___________________________________________
___________________________________________
___________________________________________

(Insert line item numbers)
(iv) Offers will be evaluated in accordance with

Part 25 of the Federal Acquisition Regulation.  In addition,
if this solicitation is for supplies for use outside the United
States, an evaluation factor of 50 percent will be applied to
offers of end products that are not domestic or NAFTA
country end products.

(2) Alternate I. If Alternate I to the clause at
52.225-21 is included in this solicitation, substitute the fol-
lowing paragraph (g)(1)(iii) for paragraph (g)(1)(iii) of this
provision:

(g)(1)(iii) Offers will be evaluated by giving certain
preferences to domestic end products or Canadian end prod-
ucts over other end products.  In order to obtain these
preferences in the evaluation of each excluded end product
listed in paragraph (b) of this provision, offerors must iden-
tify and certify below those excluded end products that are
Canadian end products.  Products that are not identified and
certified below will not be deemed Canadian end products.

The offeror certifies that the following supplies qualify
as “Canadian end products” as that term is defined in the
clause entitled “Buy American Act—North American Free
Trade Agreement Implementation Act—Balance of
Payments Program”:
___________________________________________

[Insert line item numbers]
(h) Certification Regarding Debarment, Suspension or

Ineligibility for Award (Executive Order 12549).  The offeror
certifies, to the best of its knowledge and belief, that—

(1) The offeror and/or any of its principals n are, n are
not presently debarred, suspended, proposed for debarment, or
declared ineligible for the award of contracts by any Federal
agency, and

(2) n Have, n have not, within a three-year period
preceding this offer, been convicted of or had a civil judg-
ment rendered against them for:  commission of fraud or a
criminal offense in connection with obtaining, attempting to
obtain, or performing a Federal, state or local government
contract or subcontract; violation of Federal or state
antitrust statutes relating to the submission of offers; or
commission of embezzlement, theft, forgery, bribery, falsi-
fication or destruction of records, making false statements,
tax evasion, or receiving stolen property; and n are, n are

not presently indicted for, or otherwise criminally or civilly
charged by a Government entity with, commission of any of
these offenses.

(End of provision)

Alternate I (Oct 1998).  As prescribed in 12.301(b)(2),
add the following paragraph (c)(8) to the basic provision:

(8) (Complete if the offeror has represented itself as
disadvantaged in paragraph (c)(2) or (c)(7) of this provi-
sion.) [The offeror shall check the category in which its
ownership falls]:

____ Black American.

____ Hispanic American.

____ Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

____ Asian-Pacific American (persons with origins
from Burma, Thailand, Malaysia, Indonesia, Singapore,
Brunei, Japan, China, Taiwan, Laos, Cambodia
(Kampuchea), Vietnam, Korea, The Philippines, U.S. Trust
Territory of the Pacific Islands (Republic of Palau),
Republic of the Marshall Islands, Federated States of
Micronesia, the Commonwealth of the Northern Mariana
Islands, Guam, Samoa, Macao, Hong Kong, Fiji, Tonga,
Kiribati, Tuvalu, or Nauru).

____ Subcontinent Asian (Asian-Indian) American
(persons with origins from India, Pakistan, Bangladesh, Sri
Lanka, Bhutan, the Maldives Islands, or Nepal).

____ Individual/concern, other than one of the preceding.

52.212-4 Contract Terms and Conditions—
Commercial Items.
As prescribed in 12.301(b)(3), insert the following clause:

CONTRACT TERMS AND CONDITIONS—COMMERCIAL ITEMS

(APR 1998)

(a) Inspection/Acceptance.  The Contractor shall only
tender for acceptance those items that conform to the
requirements of this contract.  The Government reserves the
right to inspect or test any supplies or services that have
been tendered for acceptance.  The Government may
require repair or replacement of nonconforming supplies or
reperformance of nonconforming services at no increase in
contract price.  The Government must exercise its post-
acceptance rights—

(1) Within a reasonable time after the  defect was dis-
covered or should have been discovered; and 

(2) Before any substantial change occurs in the con-
dition of the item, unless the change is due to the defect in
the item.

(b) Assignment.  The Contractor or its assignee’s rights
to be paid amounts due as a result of performance of this
contract, may be assigned to a bank, trust company, or other
financing institution, including any Federal lending agency
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in accordance with the Assignment of Claims Act
(31 U.S.C. 3727).

(c) Changes.  Changes in the terms and conditions of
this contract may be made only by written agreement of the
parties.

(d) Disputes.  This contract is subject to the Contract
Disputes Act of 1978, as amended (41 U.S.C. 601-613).
Failure of the parties to this contract to reach agreement on
any request for equitable adjustment, claim, appeal or action
arising under or relating to this contract shall be a dispute to
be resolved in accordance with the clause at FAR 52.233-1,
Disputes, which is incorporated herein by reference.  The
Contractor shall proceed diligently with performance of this
contract, pending final resolution of any dispute arising
under the contract.

(e) Definitions.  The clause at FAR 52.202-1,
Definitions, is incorporated herein by reference.

(f) Excusable delays.  The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or
contractual capacity, fires, floods, epidemics, quarantine
restrictions, strikes, unusually severe weather, and delays of
common carriers.  The Contractor shall notify the
Contracting Officer in writing as soon as it is reasonably
possible after the commencement of any excusable delay,
setting forth the full particulars in connection therewith,
shall remedy such occurrence with all reasonable dispatch,
and shall promptly give written notice to the Contracting
Officer of the cessation of such occurrence.

(g) Invoice. The Contractor shall submit an original
invoice and three copies (or electronic invoice, if autho-
rized,) to the address designated in the contract to receive
invoices.  An invoice must include—

(1) Name and address of the Contractor;
(2) Invoice date;
(3) Contract number, contract line item number and,

if applicable, the order number;
(4) Description, quantity, unit of measure, unit price

and extended price of the items delivered;
(5) Shipping number and date of shipment including

the bill of lading number and weight of shipment if shipped
on Government bill of lading;

(6) Terms of any prompt payment discount offered;
(7) Name and address of official to whom payment is

to be sent; and
(8) Name, title, and phone number of person to be

notified in event of defective invoice.
Invoices will be handled in accordance with the Prompt
Payment Act (31 U.S.C. 3903) and Office of Management
and Budget (OMB) Circular A-125, Prompt Payment.

Contractors are encouraged to assign an identification num-
ber to each invoice.

(h) Patent indemnity.  The Contractor shall indemnify the
Government and its officers, employees and agents against lia-
bility, including costs, for actual or alleged direct or
contributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, arising
out of the performance of this contract, provided the Contractor
is reasonably notified of such claims and proceedings.

(i) Payment.  Payment shall be made for items accepted
by the Government that have been delivered to the delivery
destinations set forth in this contract.  The Government will
make payment in accordance with the Prompt Payment Act
(31 U.S.C. 3903) and Office of Management and Budget
(OMB) Circular A-125, Prompt Payment.  Unless otherwise
provided by an addendum to this contract, the Government
shall make payment in accordance with the clause at FAR
52.232-33, Mandatory Information for Electronic Funds
Transfer Payment, which is incorporated herein by refer-
ence.  In connection with any discount offered for early
payment, time shall be computed from the date of the
invoice.  For the purpose of computing the discount earned,
payment shall be considered to have been made on the date
which appears on the payment check or the specified pay-
ment date if an electronic funds transfer payment is made.

(j) Risk of loss.  Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until,
and shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if transporta-
tion is f.o.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is
f.o.b. destination.

(k) Taxes.  The contract price includes all applicable
Federal, State, and local taxes and duties.  

(l) Termination for the Government’s convenience.  The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience.  In the event of
such termination, the Contractor shall immediately stop all
work hereunder and shall immediately cause any and all of
its suppliers and subcontractors to cease work.  Subject to
the terms of this contract, the Contractor shall be paid a per-
centage of the contract price reflecting the percentage of the
work performed prior to the notice of termination, plus rea-
sonable charges the Contractor can demonstrate to the
satisfaction of the Government using its standard record
keeping system, have resulted from the termination.  The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-
pose.  This paragraph does not give the Government any
right to audit the Contractor’s records.  The Contractor shall
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not be paid for any work performed or costs incurred which
reasonably could have been avoided.

(m) Termination for cause.  The Government may ter-
minate this contract, or any part hereof, for cause in the
event of any default by the Contractor, or if the Contractor
fails to comply with any contract terms and conditions, or
fails to provide the Government, upon request, with ade-
quate assurances of future performance.  In the event of
termination for cause, the Government shall not be liable to
the Contractor for any amount for supplies or services not
accepted, and the Contractor shall be liable to the
Government for any and all rights and remedies provided by
law.  If it is determined that the Government improperly ter-
minated this contract for default, such termination shall be
deemed a termination for convenience. 

(n) Title.  Unless specified elsewhere in this contract,
title to items furnished under this contract shall pass to the
Government upon acceptance, regardless of when or where
the Government takes physical possession.

(o) Warranty.  The Contractor warrants and implies that
the items delivered hereunder are merchantable and fit for
use for the particular purpose described in this contract.

(p) Limitation of liability.  Except as otherwise provided
by an express or implied warranty, the Contractor will not
be liable to the Government for consequential damages
resulting from any defect or deficiencies in accepted items.

(q) Other compliances.  The Contractor shall comply
with all applicable Federal, State and local laws, executive
orders, rules and regulations applicable to its performance
under this contract.

(r) Compliance with laws unique to Government con-
tracts.  The Contractor agrees to comply with 31 U.S.C.
1352 relating to limitations on the use of appropriated funds
to influence certain Federal contracts; 18 U.S.C. 431 relating
to officials not to benefit; 40 U.S.C. 327, et seq., Contract
Work Hours and Safety Standards Act; 41 U.S.C. 51-58,
Anti-Kickback Act of 1986; 41 U.S.C. 265 and 10 U.S.C.
2409 relating to whistleblower protections; 49 U.S.C. 40118,
Fly American; and 41 U.S.C. 423 relating to procurement
integrity.

(s) Order of precedence.  Any inconsistencies in this
solicitation or contract shall be resolved by giving prece-
dence in the following order: 

(1) The schedule of supplies/services. 
(2) The Assignments, Disputes, Payments, Invoice,

Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause. 

(3) The clause at 52.212-5. 
(4) Addenda to this solicitation or contract, including

any license agreements for computer software. 
(5) Solicitation provisions if this is a solicitation. 
(6) Other paragraphs of this clause. 
(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.
(9) The specification.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following

clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT

STATUTES OR EXECUTIVE ORDERS—COMMERCIAL ITEMS

(OCT 1998)

(a) The Contractor agrees to comply with the following
FAR clauses, which are incorporated in this contract by ref-
erence, to implement provisions of law or executive orders
applicable to acquisitions of commercial items:

(1) 52.222-3, Convict Labor (E.O. 11755); and
(2) 52.233-3, Protest after Award  (31 U.S.C 3553).

(b) The Contractor agrees to comply with the FAR
clauses in this paragraph (b) which the contracting officer has
indicated as being incorporated in this contract by reference
to implement provisions of law or executive orders applica-
ble to acquisitions of commercial items or components:

(Contracting Officer shall check as appropriate.)
___ (1) 52.203-6, Restrictions on Subcontractor Sales

to the Government, with Alternate I (41 U.S.C.
253g and 10 U.S.C. 2402).

___ (2) [Reserved]
___ (3) 52.219-8, Utilization of Small Business

Concerns and Small Disadvantaged Business
Concerns (15 U.S.C. 637 (d)(2) and (3)).

___ (4) 52.219-9, Small, Small Disadvantaged and
Women-Owned Small Business Subcontracting
Plan (15 U.S.C. 637 (d)(4)).

___ (5) 52.219-14, Limitation on Subcontracting
(15 U.S.C. 637(a)(14)).

___ (6)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business
Concerns (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323) (if the offeror elects to waive the
adjustment, it shall so indicate in its offer).  

(ii)_____ Alternate I of 52.219-23.
___ (7) 52.222-26, Equal Opportunity (E.O. 11246).
___ (8) 52.222-35, Affirmative Action for Disabled

Veterans and Veterans of the Vietnam Era (38
U.S.C. 4212).

___ (9) 52.222-36, Affirmative Action for Workers with
Disabilities (29 U.S.C. 793).

___ (10) 52.222-37, Employment Reports on Disabled
Veterans and Veterans of the Vietnam Era (38 U.S.C.
4212).
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___ (11) 52.225-3, Buy American Act—Supplies
(41 U.S.C. 10).

___ (12) 52.225-9, Buy American Act—Trade
Agreements Act—Balance of Payments Program
(41 U.S.C. 10, 19 U.S.C. 2501-2582).

___ (13) [Reserved]
___ (14) 52.225-18, European Union Sanction for End

Products (E.O. 12849).
___ (15) 52.225-19, European Union Sanction for

Services (E.O. 12849).
___ (16)(i) 52.225-21, Buy American Act—North

American Free Trade Agreement Implementation
Act—Balance of Payments Program (41 U.S.C 10,
Pub. L. 103-187).

___        (ii) Alternate I of 52.225-21.
___ (17) 52.239-1, Privacy or Security Safeguards

(5 U.S.C. 552a).
___ (18) 52.247-64, Preference for Privately Owned

U.S.-Flag Commercial Vessels (46 U.S.C. 1241).
(c) The Contractor agrees to comply with the FAR

clauses in this paragraph (c), applicable to commercial ser-
vices, which the Contracting Officer has indicated as being
incorporated in this contract by reference to implement pro-
visions of law or executive orders applicable to acquisitions
of commercial items or components:

(Contracting Officer check as appropriate.)
___ (1) 52.222-41, Service Contract Act of 1965, As

Amended (41 U.S.C. 351, et seq.).
___ (2) 52.222-42, Statement of Equivalent Rates for

Federal Hires (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

___ (3) 52.222-43, Fair Labor Standards Act and
Service Contract Act—Price Adjustment (Multiple
Year and Option Contracts) (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

___ (4) 52.222-44, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

___ (5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract
Pursuant to Predecessor Contractor Collective
Bargaining Agreement (CBA) (41 U.S.C. 351, et
seq.). 

(d) Comptroller General Examination of Record.  The
Contractor agrees to comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition thresh-
old, and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or
an authorized representative of the Comptroller General,
shall have access to and right to examine any of the

Contractor’s directly pertinent records involving transac-
tions related to this contract.

(2) The Contractor shall make available at its offices
at all reasonable times the records, materials, and other evi-
dence for examination, audit, or reproduction, until 3 years
after final payment under this contract or for any shorter
period specified in FAR Subpart 4.7, Contractor Records
Retention, of the other clauses of this contract.  If this con-
tract is completely or partially terminated, the records
relating to the work terminated shall be made available for
3 years after any resulting final termination settlement.
Records relating to appeals under the disputes clause or to
litigation or the settlement of claims arising under or relat-
ing to this contract shall be made available until such
appeals, litigation, or claims are finally resolved.

(3) As used in this clause, records include books,
documents, accounting procedures and practices, and other
data, regardless of type and regardless of form.  This does
not require the Contractor to create or maintain any record
that the Contractor does not maintain in the ordinary course
of business or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c) or (d) of this clause, the Contractor
is not required to include any FAR clause, other than those
listed below (and as may be required by an addenda to this
paragraph to establish the reasonableness of prices under
Part 15), in a subcontract for commercial items or commer-
cial components—

(1) 52.222-26, Equal Opportunity (E.O. 11246);
(2) 52.222-35, Affirmative Action for Disabled

Veterans and Veterans of the Vietnam Era (38 U.S.C. 4212);
(3) 52.222-36, Affirmative Action for Workers with

Disabilities (29 U.S.C. 793); and
(4) 52.247-64, Preference for Privately-Owned U.S.-

Flagged Commercial Vessels (46 U.S.C. 1241) (flow down
not required for subcontracts awarded beginning May 1,
1996).

(End of clause)

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause: 

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based
on the Contractor's delivery to a post office or common car-
rier (or, if shipped by other means, to the point of first
receipt by the Government).

(b) Responsibility for supplies.  (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment
to the specific destination; or
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(ii) The point of first receipt by the Government,
if shipment is by means other than Postal Service or com-
mon carrier.

(2) Notwithstanding any other provision of the con-
tract, order, or blanket purchase agreement, the Contractor
shall—

(i) Assume all responsibility and risk of loss for
supplies not received at destination, damaged in transit, or
not conforming to purchase requirements; and 

(ii) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so
by the Contracting Officer within 180 days from the date
title to the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice "FAST
PAY."

(2) If the purchase price excludes the cost of trans-
portation, the Contractor shall enter the prepaid shipping
cost on the invoice as a separate item.  The Contractor shall
not include the cost of parcel post insurance.  If transporta-
tion charges are stated separately on the invoice, the
Contractor shall retain related paid freight bills or other
transportation billings paid separately for a period of 3 years
and shall furnish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the
Contractor shall prepare the receiving report on the pre-
scribed form or, alternatively, shall include the following
information on the invoice, in addition to that required in
paragraph (c)(1) of this clause:

(i) A statement in prominent letters "NO
RECEIVING REPORT PREPARED."

(ii) Shipment number.
(iii) Mode of shipment.
(iv) At line item level— 

(A) National stock number and/or manufac-
turer's part number;

(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number,

if in the contract.
(4) If this contract, order, or blanket purchase agree-

ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
the following information at the line item level, in addition
to that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(ii) Mark-For Point.
(iii) FEDSTRIP/MILSTRIP document number, if

in the contract.
(5) Where a receiving report is not required, the

Contractor shall include a copy of the invoice in each ship-
ment.

(d) Certification of invoice.  The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality des-
ignated by the contract, order, or blanket purchase
agreement.

(e) Fast pay container identification.  The Contractor
shall mark all outer shipping containers "FAST PAY." 

(End of clause)

52.213-2 Invoices. 
As prescribed in 13.302-5(b), insert the following clause: 

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis of
the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and 

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier. 
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule.
Submit invoices to the Contracting Officer. If you cannot
perform in exact accordance with this order, WITHHOLD

PERFORMANCE, and notify the Contracting Officer immedi-
ately, giving your quotation.

(End of clause)

52.213-4  Terms and Conditions—Simplified
Acquisitions (Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:
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52-44 (FAC 97-06)



 

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

(FAC 97-06) 52-44.1

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS (OTHER

THAN COMMERCIAL ITEMS) (AUG 1998)

(a) The Contractor shall comply with the following
Federal Acquisition Regulation (FAR) clauses that are
incorporated by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (AUG 1996) (E.O.
11755).

(ii) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:
(i) 52.225-11, Restrictions on Certain Foreign

Purchases (AUG 1998).
(ii) 52.232-1, Payments (APR 1984).
(iii) 52.232-8, Discounts for Prompt Payment

(MAY 1997).
(iv) 52.232-11, Extras (APR 1984).
(v) 52.232-25, Prompt Payment (JUN 1997).
(vi) 52.232-33, Mandatory Information for

Electronic Funds Transfer Payment (AUG 1996).
(vii) 52.233-1, Disputes (OCT 1995).
(viii) 52.244-6, Subcontracts for Commercial

Items and Commercial Components (OCT 1995).
(ix) 52.253-1, Computer Generated Forms (JAN

1991).
(b) The Contractor shall comply with the following FAR

clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States).

(ii) 52.222-26, Equal Opportunity (APR 1984)
(E.O. 11246) (Applies to contracts over $10,000).

(iii) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietnam Era (APR 1998) (38
U.S.C. 4212) (Applies to contracts over $10,000).

(iv) 52.222-36, Affirmative Action for Workers
with Disabilities (JUN 1998) (29 U.S.C. 793) (Applies to
contracts over $10,000).

(v) 52.222-37, Employment Reports on Disabled
Veterans and Veterans of the Vietnam Era (APR 1998) (38
U.S.C. 4212) (Applies to contracts over $10,000).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, 

 

et seq.) (Applies to
service contracts over $2,500).

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (APR 1998) (E.O. 12856) (Applies to
services performed on Federal facilities).

(viii) 52.225-3, Buy American Act—Supplies (JAN

1994) (41 U.S.C. 10) (Applies to supplies, and to services
involving the furnishing of supplies, if the contract was—

(A) Under $25,000; or 
(B) Set aside for small business concerns,

regardless of dollar value).
(2) Listed below are additional clauses that may apply:

(i) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment (JULY 1995)
(Applies to contracts over $25,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (JUN 1988) (Applies
to supplies if delivery is f.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998).  This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
given in full text.  Upon request, the Contracting Officer will
make their full text available.  Also, the full text of a clause
may be accessed electronically at this/these address(es):

___________________________________________
___________________________________________

[Insert one or more Internet addresses]

(d) Inspection/Acceptance.  The Contractor shall tender
for acceptance only those items that conform to the require-
ments of this contract.  The Government reserves the right to
inspect or test any supplies or services that have been ten-
dered for acceptance.  The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price.  The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and 

(2) Before any substantial change occurs in the con-
dition of the item, unless the change is due to the defect in
the item.

(e) Excusable delays.  The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or
contractual capacity, fires, floods, epidemics, quarantine
restrictions, strikes, unusually severe weather, and delays of
common carriers.  The Contractor shall notify the
Contracting Officer in writing as soon as it is reasonably

 

52.213-4



52. FEDERAL ACQUISITION REGULATION

52-44.2 (FAC 97-06)

possible after the commencement of any excusable delay,
setting forth the full particulars in connection therewith,
shall remedy such occurrence with all reasonable dispatch,
and shall promptly give written notice to the Contracting
Officer of the cessation of such occurrence.

(f) Termination for the Government's convenience.  The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience.  In the event of
such termination, the Contractor shall immediately stop all
work hereunder and shall immediately cause any and all of
its suppliers and subcontractors to cease work.  Subject to
the terms of this contract, the Contractor shall be paid a per-
centage of the contract price reflecting the percentage of the
work performed prior to the notice of termination, plus rea-
sonable charges that the Contractor can demonstrate to the
satisfaction of the Government, using its standard record
keeping system, have resulted from the termination.  The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-
pose.  This paragraph does not give the Government any
right to audit the Contractor's records.  The Contractor shall
not be paid for any work performed or costs incurred that
reasonably could have been avoided.

(g) Termination for cause.  The Government may termi-
nate this contract, or any part hereof, for cause in the event
of any default by the Contractor, or if the Contractor fails to
comply with any contract terms and conditions, or fails to
provide the Government, upon request, with adequate assur-
ances of future performance.  In the event of termination for
cause, the Government shall not be liable to the Contractor
for any amount for supplies or services not accepted, and
the Contractor shall be liable to the Government for any and
all rights and remedies provided by law.  If it is determined
that the Government improperly terminated this contract for
default, such termination shall be deemed a termination for
convenience.

(h) Warranty.  The Contractor warrants and implies that
the items delivered hereunder are merchantable and fit for
use for the particular purpose described in this contract.

(End of clause)

52.214-1 Solicitation Definitions—Sealed Bidding. 
As prescribed in 14.201-6(b)(1), insert the following

provision:

SOLICITATION DEFINITIONS—SEALED BIDDING (JUL 1987)

“Government” means United States Government.
“Offer” means “bid” in sealed bidding. 
“Solicitation” means an invitation for bids in sealed

bidding.

(End of provision)

52.214-2 Type of Business Organization—Sealed
Bidding. 
As prescribed in 14.201-6(b)(2), insert the following

provision:

TYPE OF BUSINESS ORGANIZATION—SEALED BIDDING

(JUL 1987)

The bidder, by checking the applicable box, represents
that—

(a) It operates as 

 

n a corporation incorporated under
the laws of the State of __________, n an individual, n
a partnership, n a nonprofit organization, or n a joint
venture; or 

(b) If the bidder is a foreign entity, it operates as n an
individual, n a partnership, n a nonprofit organization, n a
joint venture, or n a corporation, registered for business in
_____________________________________________.

(Country)

(End of provision)

52.214-3 Amendments to Invitations for Bids. 
As prescribed in 14.201-6(b)(3), insert the following

provision:

AMENDMENTS TO INVITATIONS FOR BIDS (DEC 1989)

(a) If this solicitation is amended, then all terms and
conditions which are not modified remain unchanged.

(b) Bidders shall acknowledge receipt of any amend-
ment to this solicitation (1) by signing and returning the
amendment, (2) by identifying the amendment number
and date in the space provided for this purpose on the
form for submitting a bid, (3) by letter or telegram, or (4)
by facsimile, if facsimile bids are authorized in the solic-
itation. The Government must receive the
acknowledgment by the time and at the place specified for
receipt of bids.

(End of provision)

52.214-4 False Statements in Bids. 
As prescribed in 14.201-6(b)(4), insert the following

provision in all invitations for bids:

FALSE STATEMENTS IN BIDS (APR 1984)

Bidders must provide full, accurate, and complete infor-
mation as required by this solicitation and its attachments.
The penalty for making false statements in bids is pre-
scribed in 18 U.S.C. 1001.

(End of provision)
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once, but the total extension of performance hereunder shall
not exceed 6 months.  The Contracting Officer may exercise
the option by written notice to the Contractor within the
period specified in the Schedule.

(End of clause)

52.217-9 Option to Extend the Term of the Contract.
As prescribed in 17.208(g), insert a clause substantially

the same as the following: 

OPTION TO EXTEND THE TERM OF THE CONTRACT

(MAR 1989)

(a) The Government may extend the term of this contract
by written notice to the Contractor within [

 

insert in the
clause the period of time in which the Contracting Officer
has to exercise the option]; provided, that the Government
shall give the Contractor a preliminary written notice of its
intent to extend at least 60 days before the contract expires.
The preliminary notice does not commit the Government to
an extension.

(b) If the Government exercises this option, the extended
contract shall be considered to include this option provision.

(c) The total duration of this contract, including the exer-
cise of any options under this clause, shall not exceed
___________ (months)(years).

(End of clause)

52.218 [Reserved]

52.219-1 Small Business Program Representations.
As prescribed in 19.306(a), insert the following provi-

sion:

SMALL BUSINESS PROGRAM REPRESENTATIONS (OCT 1998)

(a)(1) The standard industrial classification (SIC) code
for this acquisition is _________________________ [insert
SIC code].  

(2) The small business size standard is
_____________ [insert size standard].  

(3) The small business size standard for a concern
which submits an offer in its own name, other than on a con-
struction or service contract, but which proposes to furnish
a product which it did not itself manufacture, is 500
employees.

(b) Representations.  (1) The offeror represents as part of
its offer that it 

 

n is, n is not a small business concern.
(2) (Complete only if offeror represented itself as a

small business concern in paragraph (b)(1) of this provi-
sion.) The offeror represents, for general statistical

purposes, that it n is, n is not, a small disadvantaged busi-
ness concern as defined in 13 CFR 124.1002.

(3) (Complete only if offeror represented itself as a
small business concern in paragraph (b)(1) of this provi-
sion.)  The offeror represents as part of its offer that it n is,
n is not a women-owned small business concern.

(c) Definitions.  
“Small business concern,” as used in this provision,

means a concern, including its affiliates, that is indepen-
dently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the criteria in 13
CFR Part 121 and the size standard in paragraph (a) of this
provision. 

“Woman-owned small business concern,” as used in this
provision, means a small business concern—

(1) Which is at least 51 percent owned by one or more
women or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and 

(2) Whose management and daily business operations
are controlled by one or more women.

(d) Notice.  (1) If this solicitation is for supplies and has
been set aside, in whole or in part, for small business con-
cerns, then the clause in this solicitation providing notice of
the set-aside contains restrictions on the source of the end
items to be furnished.

(2) Under 15 U.S.C. 645(d), any person who misrep-
resents a firm's status as a small or small disadvantaged
business concern in order to obtain a contract to be awarded
under the preference programs established pursuant to sec-
tion 8(a), 8(d), 9, or 15 of the Small Business Act or any
other provision of Federal law that specifically references
section 8(d) for a definition of program eligibility, shall—

(i) Be punished by imposition of fine, imprison-
ment, or both;

(ii) Be subject to administrative remedies, includ-
ing suspension and debarment; and

(iii) Be ineligible for participation in programs
conducted under the authority of the Act.

(End of provision)

Alternate I (Oct 1998).  As prescribed in 19.306(a), add
the following paragraph (b)(4) to the basic provision:

(4) (Complete if offeror represented itself as disadvan-
taged in paragraph (b)(2) of this provision).  [The offeror
shall check the category in which its ownership falls]:

____ Black American.

____ Hispanic American.

____ Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

52.219-1
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____ Asian-Pacific American (persons with origins
from Burma, Thailand, Malaysia, Indonesia, Singapore,
Brunei, Japan, China, Taiwan, Laos, Cambodia
(Kampuchea), Vietnam, Korea, The Philippines, U.S. Trust
Territory of the Pacific Islands (Republic of Palau),
Republic of the Marshall Islands, Federated States of
Micronesia, the Commonwealth of the Northern Mariana
Islands, Guam, Samoa, Macao, Hong Kong, Fiji, Tonga,
Kiribati, Tuvalu, or Nauru).

____ Subcontinent Asian (Asian-Indian) American
(persons with origins from India, Pakistan, Bangladesh, Sri
Lanka, Bhutan, the Maldives Islands, or Nepal).

____ Individual/concern, other than one of the preced-
ing.

52.219-2  Equal Low Bids.
As prescribed in 19.306(c), insert the following provi-

sion:

EQUAL LOW BIDS (OCT 1995)

(a) This provision applies to small business concerns
only.

(b) The bidder's status as a labor surplus area (LSA) con-
cern may affect entitlement to award in case of tie bids.  If
the bidder wishes to be considered for this priority, the bid-
der must identify, in the following space, the LSA in which
the costs to be incurred on account of manufacturing or pro-
duction (by the bidder or the first-tier subcontractors)
amount to more than 50 percent of the contract price.

__________________________________________
__________________________________________
(c) Failure to identify the labor surplus areas as specified

in paragraph (b) of this provision will preclude the bidder
from receiving priority consideration.  If the bidder is
awarded a contract as a result of receiving priority consid-
eration under this provision and would not have otherwise
received award, the bidder shall perform the contract or
cause the contract to be performed in accordance with the
obligations of an LSA concern.

(End of provision)

52.219-3—52.219-5 [Reserved]

52.219-6 Notice of Total Small Business Set-Aside.
As prescribed in 19.508(c), insert the following clause:

NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE (JUL 1996)

(a) Definition.  “Small business concern,” as used in this
clause, means a concern, including its affiliates, that is inde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the size standards in
this solicitation.

(b) General. (1) Offers are solicited only from small
business concerns. Offers received from concerns that are
not small business concerns shall be considered nonrespon-
sive and will be rejected.

(2) Any award resulting from this solicitation will be
made to a small business concern.

(c) Agreement. A small business concern submitting an
offer in its own name agrees to furnish, in performing the
contract, only end items manufactured or produced by small
business concerns in the United States.  The term “United
States” includes its territories and possessions, the
Commonwealth of Puerto Rico, the trust territory of the
Pacific Islands, and the District of Columbia.  If this pro-
curement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm.  This paragraph does not
apply in connection with construction or service contracts.

(End of clause)

Alternate I (Oct 1995).  When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete paragraph (c).

52.219-7 Notice of Partial Small Business Set-Aside.
As prescribed in 19.508(d), insert the following clause:

NOTICE OF PARTIAL SMALL BUSINESS SET-ASIDE (JUL 1996)

(a) Definitions.  “Small business concern”, as used in this
clause, means a concern, including its affiliates, that is inde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the size standards in
this solicitation.

(b) General. (1) A portion of this requirement, identified
elsewhere in this solicitation, has been set aside for award to
one or more small business concerns.

52.219-2
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(b) The offeror/subcontractor agrees and acknowledges
that it will, for and on behalf of the SBA, fulfill and perform
all of the requirements of the contract.

(c) The offeror/subcontractor agrees that it will not sub-
contract the performance of any of the requirements of this
subcontract to any lower tier subcontractor without the prior
written approval of the SBA and the cognizant Contracting
Officer of the ______________ [

 

insert name of contracting
agency].

(End of clause)

52.219-18 Notification of Competition Limited to
Eligible 8(a) Concerns.
As prescribed in 19.811-3(d), insert the following clause:

NOTIFICATION OF COMPETITION LIMITED TO ELIGIBLE 8(A)
CONCERNS (JAN 1997)

(a) Offers are solicited only from small business con-
cerns expressly certified by the Small Business
Administration (SBA) for participation in the SBA's 8(a)
Program and which meet the following criteria at the time
of submission of offer—

(1) SIC code ___*___ is specifically included in the
Offeror's approved business plan;

(2) The Offeror is in conformance with the 8(a) sup-
port limitation set forth in its approved business plan; and

(3) The Offeror is in conformance with the Business
Activity Targets set forth in its approved business plan or
any remedial action directed by the SBA.

(b) By submission of its offer, the Offeror represents that
it meets all of the criteria set forth in paragraph (a) of this
clause.

(c) Any award resulting from this solicitation will be
made to the Small Business Administration, which will sub-
contract performance to the successful 8(a) offeror selected
through the evaluation criteria set forth in this solicitation.

(d)(1) Agreement.  A small business concern submit-
ting an offer in its own name agrees to furnish, in
performing the contract, only end items manufactured or
produced by small business concerns in the United States.
The term “United States” includes its territories and pos-
sessions, the Commonwealth of Puerto Rico, the trust
territory of the Pacific Islands, and the District of
Columbia.  If this procurement is processed under simpli-
fied acquisition procedures and the total amount of this
contract does not exceed $25,000, a small business con-
cern may furnish the product of any domestic firm.  This
subparagraph does not apply in connection with construc-
tion or service contracts.

(2) The ____________ [insert name of SBA's con-
tractor] will notify the ____________ [insert name of
contracting agency] Contracting Officer in writing immedi-
ately upon entering an agreement (either oral or written) to
transfer all or part of its stock or other ownership interest to
any other party.

(End of clause)

[*Insert SIC code assigned to the acquisition by the
contracting activity.]

Alternate I (Nov 1989).  If the competition is to be lim-
ited to 8(a) concerns within one or more specific SBA
regions or districts, add the following subparagraph (a)(4) to
paragraph (a) of the clause:

(4) The offeror's approved business plan is on the file
and serviced by ________ [Contracting Officer completes
by inserting the appropriate SBA District and/or Regional
Office(s) as identified by the SBA].

Alternate II (Dec 1996).  When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete subparagraph (d)(1).

52.219-19 Small Business Concern Representation for
the Small Business Competitiveness Demonstration
Program.
As prescribed in 19.1007(a), insert the following provision:

SMALL BUSINESS CONCERN REPRESENTATION FOR THE SMALL

BUSINESS COMPETITIVENESS DEMONSTRATION PROGRAM

(JAN 1997)

(a) Definition. “Emerging small business” as used in this
solicitation, means a small business concern whose size is
no greater than 50 percent of the numerical size standard
applicable to the standard industrial classification code
assigned to a contracting opportunity.

(b) [Complete only if the Offeror has represented itself
under the provision at 52.219-1 as a small business concern
under the size standards of this solicitation.]  The Offeror 

 

n
is, n is not an emerging small business.

(c) [Complete only if the Offeror is a small business or
an emerging small business, indicating its size range.]
Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts].  [Check one of the
following.]
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NO. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

____ 50 or fewer            ____ $1 million or less
____ 51   - 100               ____ $1,000,001 - $2 million
____ 101 - 250                ____ $2,000,001 - $3.5 million
____ 251 - 500               ____ $3,500,001 - $5 million
____ 501 - 750               ____ $5,000,001 - $10 million
____ 751 - 1,000            ____ $10,000,001 - $17 million
____ Over 1,000            ____ Over $17 million

(End of provision)

52.219-20 Notice of Emerging Small Business Set-
Aside.
As prescribed in 19.1007(b), insert the following provi-

sion:

NOTICE OF EMERGING SMALL BUSINESS SET-ASIDE

(JAN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concerns only.  Offers that
are not from an emerging small business shall not be con-
sidered and shall be rejected.

(End of provision)

52.219-21 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1007(c), insert the following provi-

sion:

SMALL BUSINESS SIZE REPRESENTATION FOR TARGETED

INDUSTRY CATEGORIES UNDER THE SMALL BUSINESS

COMPETITIVENESS DEMONSTRATION PROGRAM (JAN 1997)

[Complete only if the Offeror has represented itself under
the provision at 52.219-1 as a small business concern under
the size standards of this solicitation.]

Offeror represents as follows:
Offeror's number of employees for the past 12 months

[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts].  [Check one of the
following.]

NO. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

____ 50 or fewer        ____ $1 million or less
____ 51 - 100            ____  $1,000,001 - $2 million
____ 101 - 250          ____  $2,000,001 - $3.5 million

____ 251 - 500          ____  $3,500,001 - $5 million
____ 501 - 750          ____  $5,000,001 - $10 million
____ 751 - 1,000       ____  $10,000,001 - $17 million
____ Over 1,000        ____  Over $17 million

(End of provision)

52.219-22 Small Disadvantaged Business Status.
As prescribed in 19.306(b), insert the following provi-

sion:

SMALL DISADVANTAGED BUSINESS STATUS (OCT 1998)

(a) General.  This provision is used to assess an offeror’s
small disadvantaged business status for the purpose of
obtaining a benefit on this solicitation.  Status as a small
business and status as a small disadvantaged business for
general statistical purposes is covered by the provision at
FAR 52.219-1, Small Business Program Representation.  

(b) Representations. (1) General.  The offeror repre-
sents, as part of its offer, that it is a small business under the
size standard applicable to this acquisition; and either—

n (i) It has received certification by the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B; and 

(A) No material change in disadvantaged
ownership and control has occurred since its certification; 

(B) Where the concern is owned by one or
more disadvantaged individuals, the net worth of each indi-
vidual upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and 

(C) It is listed, on the date of this representa-
tion, on the register of small disadvantaged business concerns
maintained by the Small Business Administration; or

n (ii) It has submitted a completed application to
the Small Business Administration or a Private Certifier to
be certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.

(2)  n For Joint Ventures.  The offeror represents, as
part of its offer, that it is a joint venture that complies with
the requirements at 13 CFR 124.1002(f) and that the repre-
sentation in paragraph (b)(1) of this provision is accurate for
the small disadvantaged business concern that is participat-
ing in the joint venture.  [The offeror shall enter the name
of the small disadvantaged business concern that is partici-
pating in the joint venture:_________________________.]  

(c) Penalties and Remedies.  Anyone who misrepresents
any aspects of the disadvantaged status of a concern for the
purposes of securing a contract or subcontract shall—

52.219-20



(1) Be punished by imposition of a fine, imprison-
ment, or both;

(2) Be subject to administrative remedies, including
suspension and debarment; and

(3) Be ineligible for participation in programs con-
ducted under the authority of the Small Business Act.

(End of provision)

52.219-23 Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns.
As prescribed in 19.1104, insert the following clause:

NOTICE OF PRICE EVALUATION ADJUSTMENT FOR SMALL

DISADVANTAGED BUSINESS CONCERNS (OCT 1998)  

(a) Definitions. As used in this clause—
“Small disadvantaged business concern” means an

offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to this acquisi-
tion; and either—

(1) It has received certification by the Small Business
Administration as a small disadvantaged business concern
consistent with 13 CFR 124, Subpart B; and 

(i) No material change in disadvantaged ownership
and control has occurred since its certification; 

(ii) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and 

(iii) It is listed, on the date of its representation, on
the register of small disadvantaged business concerns main-
tained by the Small Business Administration; 

(2) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be cer-
tified as a small disadvantaged business concern in accordance
with 13 CFR 124, Subpart B, and a decision on that applica-
tion is pending, and that no material change in disadvantaged
ownership and control has occurred since its application was
submitted.  In this case, in order to receive the benefit of a
price evaluation adjustment, an offeror must receive certifica-
tion as a small disadvantaged business concern by the Small
Business Administration prior to contract award; or

(3) Is a joint venture as defined in 13 CFR
124.1002(f).

“Historically black college or university” means an institu-
tion determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2.  For the Department of
Defense (DoD), the National Aeronautics and Space
Administration (NASA), and the Coast Guard, the term also
includes any nonprofit research institution that was an integral
part of such a college or university before November 14, 1986.

“Minority institution” means an institution of higher
education meeting the requirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3))
which, for purposes of this clause, includes a Hispanic-serv-
ing institution of higher education as defined in Section
316(b)(1) of the Act (20 U.S.C. 1059c(b)(1)).

“United States” means the United States, its territories
and possessions, the Commonwealth of Puerto Rico, the
U.S. Trust Territory of the Pacific Islands, and the District
of Columbia. 

(b) Evaluation adjustment. (1) Offers will be evaluated
by adding a factor of ______________________________
[percentage to be inserted by the contracting officer] per-
cent to the price of all offers, except—

(i) Offers from small disadvantaged business con-
cerns that have not waived the adjustment;

(ii) For DOD, NASA, and Coast Guard acquisi-
tions, otherwise successful offers from historically black
colleges or universities or minority institutions;

(iii) Otherwise successful offers of eligible prod-
ucts under the Trade Agreements Act when the dollar
threshold for application of the Act is equaled or exceeded
(see section 25.402 of the Federal Acquisition Regulation
(FAR)); 

(iv) Otherwise successful offers where applica-
tion of the factor would be inconsistent with a
Memorandum of Understanding or other international
agreement with a foreign government; and

(v) For DOD acquisitions, otherwise successful
offers of qualifying country end products (see sections
225.000-70 and 252.225-7001 of the Defense FAR
Supplement).

(2) The factor shall be applied on a line item basis or
to any group of items on which award may be made. Other
evaluation factors described in the solicitation shall be
applied before application of the factor.  The factor may not
be applied if using the adjustment would cause the contract
award to be made at a price that exceeds the fair market
price by more than the factor in paragraph (b)(1) of this
clause.

(c) Waiver of evaluation adjustment. A small disadvan-
taged business concern may elect to waive the adjustment,
in which case the factor will be added to its offer for evalu-
ation purposes.  The agreements in paragraph (d) of this
clause do not apply to offers that waive the adjustment.

______ Offeror elects to waive the adjustment.
(d) Agreements. (1) A small disadvantaged business con-

cern, that did not waive the adjustment, agrees that in
performance of the contract, in the case of a contract for—

(i) Services, except construction, at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern;
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(ii) Supplies (other than procurement from a non-
manufacturer of such supplies), at least 50 percent of the
cost of manufacturing, excluding the cost of materials, will
be performed by the concern;

(iii) General construction, at least 15 percent of
the cost of the contract, excluding the cost of materials, will
be performed by employees of the concern; or

(iv) Construction by special trade contractors, at
least 25 percent of the cost of the contract, excluding the
cost of materials, will be performed by employees of the
concern.

(2) A small disadvantaged business concern submit-
ting an offer in its own name agrees to furnish in performing
this contract only end items manufactured or produced by

small disadvantaged business concerns in the United States.
This paragraph does not apply in connection with construc-
tion or service contracts.

(End of clause)

Alternate I (Oct 1998).  As prescribed in 19.1104, sub-
stitute the following paragraph (d)(2) for paragraph (d)(2)
of the basic clause:

(2) A small disadvantaged business concern submitting
an offer in its own name agrees to furnish in performing this
contract only end items manufactured or produced by small
business concerns in the United States.  This paragraph does
not apply in connection with construction or service con-
tracts.

52.219-23 FEDERAL ACQUISITION REGULATION
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PR OVISION OR CLAUSE PRESCRIBED

IN

P

or
C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.211-15 Defense Priority and
Allocation Requirements. 11.604(b) C Yes I A A A A A A A A A A A A A A A A A A

52.211-16  Variation in Quantity. 11.703(a) C Yes F A A A A A

52.211-17  Delivery of Excess
Quantities. 11.703(b) C Yes F O O O O

52.211-18  Variation  in Estimated
Quantity. 11.703(c) C Yes A A

52.212-1  Instructions to
Offerors—Commercial Items. 12.301(b)(1) P Yes NA A A A A A A A A A A A A A R

52.212-2  Evaluation —
Commercial Items. 12.301(c)(1) P No NA O O O O O O O O O O O O O O

52.212-3  Offeror Representations
and Certifications—
Commercial Items. 12.301(b)(2) P No NA A A A A A A A A A A A A A R

Alternate I 12.301(b)(2) P No NA A A A A A A A A A A A A A R

52.212-4  Contract Terms and
Conditions—Commercial
Items. 12.301(b)(3) C Yes NA A A A A A A A A A A A A A R

52.212-5  Contract Terms and
Conditions Required to Im-
plement Statutes or Executive
Orders— Commercial Items 12.301(b)(4) C No NA A A A A A A A A A A A A A R

52.213-1  Fast Payment Procedure. 13.404 C Yes A A A A

52.213-2  Invoices. 13.302-5(b) C Yes A

52.213-3  Notice to Supplier. 13.302-5(c) C Yes A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

or
C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.213-4  Terms and Conditions—
Simplified Acquisitions
(Other Than Commercial
Items). 13.302-5(d) C Yes A

52.214-1  Solicitation
Definitions—Sealed Bidding.

14.201-6
(b)(1) P Yes L A A A A A A A A A

52.214-2  Type of Business Organ-
ization—Sealed Bidding.

14.201-6
(b)(2) P No K A A A A A A A A A

52.214-3  Amendments to
Invitations for Bids.

14.201-6
(b)(3) P Yes L A A A A A A A A A

52.214-4  False Statements in Bids.
14.201-6

(b)(4) P Yes L A A A A A A A A A

52.214-5  Submission of Bids.
14.201-6

(c)(1) P Yes L A A A A A A A A A

52.214-6  Explanation  to
Prospective Bidders.

14.201-6
(c)(2) P Yes L A A A A A A A A A

52.214-7  Late Submissions,
Modifications, and
Withdrawals of Bids.

14.201-6
(c)(3) P Yes L A A A A A A A A A

52.214-9  Failure to Submit Bid.
14.201-6

(e)(1) P Yes L A A A A A A A A

52.214-10  Contract Award—
Sealed Bidding.

14.201-6
(e)(2) P Yes L A A A A A A A A

52.214-12  Preparation of Bids. 14.201-6(f) P Yes L A A A A A A A A

52.214-13  Telegraphic Bids.
14.201-6

(g)(1) P Yes L A A A A A A A A A

Alternate I
14.201-6

(g)(2) P Yes L A A

52.214-14  Place of Performance—
Sealed Bidding. 14.201-6(h) P No K A A A A A A A A
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FEDERAL ACQUISITION REGULATION (FAR) Matrix 17

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.217-7  Option for Increased
Quantity—Separately Priced
Line Item. 17.208(e) C Yes I A A A A A

52.217-8  Option to Extend
Services. 17.208(f) C Yes I A A A A A

52.217-9  Option to Extend the
Term of the Contract. 17.208(g) C Yes I A A A A A

52.219-1  Small Business Program
Representations.

√
19.306(a) P No K A A A A A A A A A A A A A A A A A A

Alternate I 19.306(a) P No K A A A A A A A A A A A A A A A A A A

52.219-2  Equal Low Bids.
√
19.306(c) P No K A A A A A A A A A

52.219-6  Notice of Total Small
Business Set-Aside. 19.508(c) C Yes I A A A A A A A A A A A A A A A A A A

Alternate I 19.508(c) C Yes I A A A

52.219-7  Notice of Partial Small
Business Set-Aside. 19.508(d) C Yes I A A A A A A A A A A A A A A A A A

Alternate I 19.508(d) C Yes I A A

52.219-8  Utilization of Small,
Small Disadvantaged and
Women-Owned Small
Business Concerns. 19.708(a) C Yes I A A A A A A A A A A A A A A A A A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.219-9 Small, Small
Disadvantaged and Women-
Owned Small Business
Subcontracting Plan. 19.708(b)(1) C Yes I A A A A A A A A A A A A A A A A A A

Alternate I 19.708(b)(1) C Yes I A A A A A A A A A

Alternate II 19.708(b)(1) C Yes I A A A A A A A A A A A A A A A A A A

52.219-10  Incentive
Subcontracting Program. 19.708(c)(1) C Yes I O O O O O O O O O O O 0 O O O O O

52.219-11  Special 8(a) Contract
Conditions.  (See Note 2.) 19.811-3(a) C Yes I

52.219-12  Special 8(a)
Subcontract Conditions.
(See Note 2.) 19.811-3(b) C No I

52.219-14  Limitations on
Subcontracting.  (See Note 2.)

19.508(e)
and

19.811-3 (e) C Yes I A A A A A A A A A A A A A A A A A

52.219-16  Liquidated Damages—
Subcontracting Plan. 19.708(b)(2) C Yes I A A A A A A A A A A A A A A A A A

52.219-17  Section 8(a) Award.
(See Note 2.) 19.811-3(c) C No I

52.219-18  Notification of
Competition Limited to
Eligible 8(a) Concerns.
(See Note 2.) 19.811-3(d) C No I

Alternate I
(See Note 2.)

19.811-3
(d)(1) C No I

Alternate II
(See Note 2.)

19.811-3
(d)(2) C No I
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.219-19  Small Business
Concern Representation for
the Small Business
Competitiveness
Demonstration Program. 19.1007(a) P No K A A A A A A A A A A

52.219-20  Notice of Emerging
Small Business Set-Aside. 19.1007(b) P No K A

52.219-21  Small Business Size
Representation for Targeted
Industry Categories under the
Small Business
Competitiveness
Demonstration Program. 19.1007(c) P No K A A A A A A A A A A A A A A A A A

52.219-22  Small Disadvantaged
Business Status. 19.306(b) P No K A A A A A A A A A A A A A A A A A A A

52.219-23  Notice of Price
Evaluation Adjustment for
Small Disadvantaged
Business Concerns. 19.1104 C Yes I A A A A A A A A A A A A A A A A A A A

52.222-1  Notice to the
Government of Labor
Disputes. 22.103-5(a) C Yes I A A A A A A A A A A A A A A A A A A

[The next page is Matrix 21.]
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